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Introduction 
 
The opportunities offered by international investment are vast and such investments can take various forms, including 
but by no means limited to, the acquisition of foreign entities. In considering an international sale or purchase, it is 
imperative that the particular commercial and contract laws of the relevant jurisdiction are taken into account and 
complied with. 

This report offers a brief compare and contrast of the law relating to liability for terminating pre-contractual negotiations 
- a key point of difference between jurisdictions and something that is vitally important to be aware of when navigating a 
cross-border transaction.  

In compiling this report, we are grateful to the ADVOC members in each of the jurisdictions surveyed who have 
assisted us in preparing the legal summaries with their helpful comments and additions. 

 

About Ashfords LLP 
 

Ashfords LLP has a wealth of experience in advising clients on a full range of international transactions.  We have also 
assisted a number of overseas clients in successfully investing and establishing a business presence in the UK. 

Our lawyers combine strategic understanding and technical excellence to ensure that our clients' activities are soundly 
and securely based.  

Ashfords is one of a very few law firms in the country to have received the coveted ISO 9001 certification, which is 
recognised by industry and commerce both in the United Kingdom and abroad, and is an internationally recognised 
standard for the quality management of businesses. Ashfords has also been awarded the LEXCEL quality award for 
the third consecutive year.  

 

About ADVOC 
 

ADVOC is an international network of independent law firms, harnessing international expertise in jurisdictions across 
the globe. Our member firms have a proven record of immediate response to the needs of clients of other members 
and each member is committed to ensuring that all clients are more than satisfied with the service provided. Many of 
our lawyers are ranked in Legal 500, Chambers and other directories as experts and are all highly regarded in their 
fields. 

 

 

Simon Rous  
 

Head of Corporate 
Ashfords LLP 
 
s.rous@ashfords.co.uk 

 
 
Important Note 
The legal summaries set out in this report are provided for information only.  This report does not constitute legal 
advice, nor a formal legal opinion on the laws of the relevant jurisdictions. Nothing in this report is to be construed as 
investment advice. The information provided is given as at January 2014.   
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Terminating Negotiations 
 
Pre-contractual negotiation is an essential part of the sale and purchase process. It opens discussions which 
enable parties to communicate effectively and efficiently, hopefully resulting in a relationship of mutual 
benefit.   
 
Unfortunately, not all negotiations will result in fruitful partnerships or formal agreements. It may be 
necessary to terminate negotiations where, for example, changing market conditions mean that the deal is 
no longer attractive or where parties are unable to reach an appropriate compromise of terms.  
 
It is critically important to be aware of the implications of terminating negotiations, especially in cross border 
transactions where differences in business practices and governing laws may impose unintended 
obligations. 
 
The tables below summarise the potential danger areas when terminating negotiations in the jurisdictions 
considered, along with some brief suggestions as to how best to avoid the risk of liability. 
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Jurisdictional Guidance 

Brazil 
 

 
 

Capital City  Brasília 

   
Currency  Real 

   
Time Zone  
In capital city 

 GMT -3 hours 

 

Pre-contract situations in which 
a party could be liable for 
terminating negotiations 

 Parties are under an obligation to negotiate in good faith whether or 
not they have entered into a letter of intent. Letters of intent can be 
drafted as binding, leading to contractual liabilities. 

   

Basis and measure of damage 
likely to be recoverable  

 Damages are payable from an early stage if negotiations fall through. 
Usually these damages are compensatory only - punitive damages 
are not awarded in Brazil. 

   
Clearly identifying the binding and the non-binding terms of a given 
agreement is the best means of avoiding risk of liability. Under the 
Brazilian Civil Code the law applicable to international agreements is 
the law of the place where the obligations are established, which is 
the domicile or principal place of business of the proposing party. 
Therefore the obligation to negotiate in good faith could be avoided 
by ensuring that the proposing party is domiciled in a jurisdiction 
which does not impose such a duty. Note however that Brazilian 
legal culture is averse to applying foreign law (especially when the 
main obligation to be performed in the agreement is to be executed 
in Brazil) and will try to avoid doing so where possible.  

Means of avoiding risk of 
liability 
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Denmark 
 

 
 

Capital City  Copenhagen 

   
Currency  Danish Krone 

   
Time Zone  
In capital city 

 GMT +1 hour 

 

Pre-contract situations in which 
a party could be liable for 
terminating negotiations 

 Parties are under an obligation to negotiate in good faith irrespective 
of whether they have entered into binding heads of terms. Potential 
liability can arise if a party has lost interest and does not inform the 
other party accordingly. Parties also risk potential liability if they abort 
negotiations without reasonable cause once contractual negotiations 
have commenced. Reasonable cause does not include changes of 
the circumstances of the aborting party itself, its evaluation of the 
transaction (unless this is caused by negative due diligence findings) 
or the receipt of a better offer from a third party.   

   
If negotiations are ended in bad faith the party terminating such 
negotiations will be liable for compensatory damages to put the 
injured party in a position as if negotiations had not been entered 
into. Damages for loss of profit will not be recoverable. 

Basis and measure of damage 
likely to be recoverable  

 

   
Take care to ensure that no action is taken that could imply a binding 
agreement has been reached and clearly state in heads of terms 
which provisions are intended to be binding and which are not. If 
losing interest in the transaction inform the other party as soon as 
possible.  

Means of avoiding risk of 
liability 
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France 
 

 
 

Capital City  Paris 

   
Currency  Euro 

   
Time Zone  
In capital city 

 GMT + 1 hour 

 

Pre-contract situations in which 
a party could be liable for 
terminating negotiations 

 Parties are under an obligation to negotiate in good faith in all 
contractual negotiations until a binding agreement is reached, 
whether or not they have entered into a letter of intent. Negotiations 
must continue unless the terminating party has a legitimate reason to 
end them. heads of terms can be drafted as binding or considered 
binding by the Court, leading to contractual liabilities if a breach 
occurs. 

   
If negotiations are terminated without legitimate reason the injured 
party can claim compensatory damages for costs incurred during the 
negotiations. Wrongful termination of mere negotiations will not give 
rise to compensation for the loss of chance to perform a contract. If a 
binding agreement is formed and subsequently breached, the Court 
has a wide discretion in assessing the available remedies to provide 
full compensation to the injured party.   

Basis and measure of damage 
likely to be recoverable  

 

   
Carefully draft any heads of terms to ensure that they are not binding 
- be aware that the Court may decide that heads constitute a binding 
agreement if they contain agreement on the essential elements of 
the transaction. Parties should therefore define issues that they 
consider to be essential to the contract and on which no agreement 
has yet been reached. Specifying that the negotiations are governed 
by a governing law or jurisdiction which does not impose duty of 
good faith may not work - French courts can decide that the 
agreement is sufficiently linked to France to allow application of 
French legal principles. 

Means of avoiding risk of 
liability 
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Germany 
 

 
 

Capital City  Berlin 

   
Currency  Euro 

   
Time Zone  
In capital city 

 GMT + 1 hour  

 

Pre-contract situations in which 
a party could be liable for 
terminating negotiations 

 Generally speaking there is no duty to negotiate in good faith and a 
negotiating party can end negotiations at any stage. A duty to 
continue can arise if subsequent behaviour of a party creates a 
'qualified' justified expectation of one party that a transaction will take 
place, but this will only arise in situations where a party indicates that 
the transaction will be concluded but subsequently terminates 
negotiations without reason. Note that the Court will not approve a 
qualified justified expectation regarding SPAs relating to the transfer 
of shares in a GmbH due to the high level of formality required during 
the transaction. 

   
Damages may be payable if negotiations are discontinued after a 
qualified justified expectation that the transaction will take place has 
been formed. Damages are limited in these cases to costs that would 
not have been incurred had the confidence in the conclusion of the 
contract not been violated - not that this can include damages for 
loss of chance, though a high standard of proof is required to claim 
these.  

Basis and measure of damage 
likely to be recoverable  

 

   
Take care to ensure that heads of terms are drafted as non-binding 
and that no action is taken that could imply a qualified justified 
expectation that the transaction will definitely take place. 

Means of avoiding risk of 
liability 
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Italy 
 

 
 

Capital City  Rome 

   
Currency  Euro 

   
Time Zone  
In capital city 

 GMT + 1 hour 

 

Pre-contract situations in which 
a party could be liable for 
terminating negotiations 

 From the beginning of negotiations, regardless of whether or not the 
parties have entered into a letter of intent, Italian law imposes a duty 
to conduct negotiations in accordance with the principle of good faith. 
Heads of terms can be drafted as binding or considered binding by 
the Court, leading to contractual liabilities if a breach occurs.   

   
If it can be proved that a party has not acted in good faith in 
terminating negotiations an obligation to indemnify the other party for 
loss arises. The amount of the indemnification awarded by the Court 
will take into account the stage of negotiation reached, the loss of 
alternative business opportunities by the non-defaulting party and 
expenses borne during the negotiations. 

Basis and measure of damage 
likely to be recoverable  

 

   
Italian law creates a potential for high levels of compensation for 
termination of negotiations. Risk can be minimised specifying that 
negotiations are governed by the law of a jurisdiction which does not 
impose a duty of good faith. If it becomes apparent that negotiations 
will not continue, ending discussions at the earliest possible stage 
will help to minimise potential damages. 

Means of avoiding risk of 
liability 
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Malaysia 
 

 
 

Capital City  Kuala Lumpur 

   
Currency  Malaysian Ringgit 

   
Time Zone  
In capital city 

 GMT + 8 hours 

 

Pre-contract situations in which 
a party could be liable for 
terminating negotiations 

 Malaysian commercial law contains no legally binding duty to 
negotiate in good faith - offers and proposals can be revoked at any 
point until binding agreement is entered into. Heads of terms can be 
drafted as binding which will lead to contractual liabilities on breach. 

   

Basis and measure of damage 
likely to be recoverable  

 Liability will only arise if a binding agreement is reached and 
subsequently breached. The party at fault will be liable to pay 
damages in cases of breach of contract. 

   
There is very little risk as there is no duty to negotiate in good faith. 
Ensure that any heads of terms are drafted to be non-binding and 
that no action is taken during the course of negotiations that could 
imply that the parties have reached a binding agreement. 

Means of avoiding risk of 
liability 
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Singapore 
 

 
 

Capital City  Singapore 

   
Currency  Singapore Dollar 

   
Time Zone  
In capital city 

 GMT + 8 hours 

 

Pre-contract situations in which 
a party could be liable for 
terminating negotiations 

 No legally binding duty to negotiate in good faith is imposed in 
Singapore. Heads of terms can be drafted as binding, or considered 
binding by the Court, leading to contractual liabilities. 

   
If a binding obligation to negotiate is breached the injured party will 
be able to claim for breach of contract. The party in breach will be 
liable to pay damages which will be limited to the costs that the 
injured party incurred in the course of negotiations to the time of 
breach. 

Basis and measure of damage 
likely to be recoverable  

 

   
There is minimal risk in Singapore as liability will only arise if a 
binding agreement is created and subsequently breached. Ensure 
that any heads of terms are drafted as non-binding and be aware 
that phrases such as 'subject to contract' will not be sufficient to 
prevent liability if party behaviour indicates a contrary intention. 

Means of avoiding risk of 
liability 
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The Netherlands 
 

 
 

Capital City  Amsterdam 

   
Currency  Euro 

   
Time Zone  
In capital city 

 GMT + 1 hour 

 

Pre-contract situations in which 
a party could be liable for 
terminating negotiations 

 If parties enter into negotiations their relationship is governed by the 
principles of fairness and reasonableness from the outset. Parties 
cannot break off negotiations without reasonable cause once there is 
a reasonable anticipation that a binding agreement will be reached. 
Heads of terms can be drafted as binding or considered to be 
binding by the Court, leading to contractual liabilities on breach. 

   
If negotiations are discontinued the terminating party can be obliged 
to compensate the other party's costs and potentially even loss of 
profit. It may also be possible to obtain an injunction requiring the 
other party to negotiate further. The level of compensation payable 
will depend on the stage at which negotiations were terminated.  

Basis and measure of damage 
likely to be recoverable  

 

   
Clearly state in any heads of terms which provisions are intended to 
be binding and which are not. If specifying that negotiations are to be 
governed by governing law and jurisdiction which does not impose a 
duty of good faith, the law and jurisdiction chosen must be connected 
with the contract. If it becomes apparent that negotiations will not 
continue, they should be ended at the earliest stage possible as the 
level of compensation payable will increase as negotiations 
progress. 

Means of avoiding risk of 
liability 
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United Kingdom 
 

 
 

Capital City  London 

   
Currency  Pound sterling 

   
Time Zone  
In capital city 

 GMT 

 

Pre-contract situations in which 
a party could be liable for 
terminating negotiations 

 In English law parties enter into negotiations at their own risk and 
there is no legally binding duty to negotiate in good faith. Heads of 
terms can be drafted as binding and the behaviour of the parties can 
be interpreted as forming a binding agreement. However, in the 
absence of an actual or implied contract, parties will be free to 
terminate negotiations without liability. 

   

Basis and measure of damage 
likely to be recoverable  

 
Liability will only arise if a binding agreement has been reached, in 
which case the injured party can claim for breach of contract.  

   
English law contains minimal risk of liability for terminating 
negotiations provided that heads of terms are carefully drafted and 
explicit in their non-binding nature. Take care that no action is taken 
during negotiations that could imply that a binding agreement has 
been reached.  

Means of avoiding risk of 
liability 
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United States of America 
 

 
 

Capital City  Washington D.C 

   
Currency  US Dollar 

   
Time Zone  
In capital city 

 GMT -5 hours 

 

Pre-contract situations in which 
a party could be liable for 
terminating negotiations 

 US law imposes no legally binding duty to negotiate in good faith - 
there is an assumption that parties enter into negotiations at their 
own risk and provided that there is no specific agreement to the 
contrary, parties can end negotiations at any time, generally without 
liability. However, the expressed intentions of the parties may create 
a binding commitment to negotiate in good faith towards an ultimate 
objective. Heads of Terms can also be drafted as binding, leading to 
contractual liabilities. 

   
If a duty to continue negotiations is created and subsequently 
breached the available remedies will vary from state to state. The 
general measure of recovery is that the injured party should be 
placed in a position as if the agreement had been performed. If a 
contract has been formed through binding Heads of Terms an injured 
party may sue for monetary damages or injunctive relief. 

Basis and measure of damage 
likely to be recoverable  

 

   
There is a low risk of liability as there is no general duty to negotiate 
in good faith. Heads of Terms should be carefully drafted to ensure 
that they do not create any binding obligations - it is best to make it 
expressly clear that either party may terminate negotiations at any 
time and for any reason. No action should be taken that could imply 
that negotiations have led to a binding agreement being reached.  

Means of avoiding risk of 
liability 
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