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Disclaimer
This Guide is provided for reference only. It is up to date as at 1 March 2011. It does NOT 
constitute legal advice. Any reliance on the information set out in this Guide is at your risk.
 

If you require legal advice then please contact the relevant Key Contacts listed in this document.
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Introduction

“We have always found Ashfords to be proactive & professional in 
both their style and service. In addition to supplying us with formal 
legal services & expert advice, Ashfords have always gone the extra 

mile to really understand our business, providing much added value & 
innovative advice in support of our ongoing business developments. We 

would not hesitate to recommend Ashfords”

Tom Smith, Pipex Limited

‘As good as it gets’, Ashfords LLP, provides ‘first-class advice and 
guidance’, a ‘consistently excellent level of service in all aspects’ and 

are valued for their ‘excellent availability and response times’

Quoting from Legal 500, 2010 edition

1
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Welcome
Welcome to Ashfords’ ‘Guide to Doing Business in the UK’

Whilst the global economy continues to be volatile and weak following the economic recession, there are positive signs of improvements 
that will hopefully take hold over the next 12 months. Oil prices, inflation, consumer confidence and political unrest will undoubtedly add 
to the problems but it is with greater confidence that we move forward. 

 
This Guide is designed to assist you and, where applicable, your clients in understanding the key legal issues that will impact on your 
decision on how, or even whether, to trade in the UK. It is not definitive, but provides an overview of the areas that we think are important 
to consider from the outset.

 
As a Top 100 firm in the UK, with 65+ partners, 250+ lawyers and offices in London, Bristol, Exeter, Taunton, Tiverton and Plymouth, 
Ashfords has the experience to assist you with all aspects of your business, from the initial incorporation and set up, to eventual exit and 
sale. In addition, we recognise that a business requires proactive advice throughout its lifetime and we have experts in all key business 
areas; from employment to tax to intellectual property.

 
References in this Guide to the ‘UK’, refer only to England and Wales. Whilst there are many similarities with the laws in Scotland and 
Northern Ireland, it is important that you take appropriate advice. In addition, many aspects of UK law are built on EU legislation. Again, 
this Guide deals with EU legislation to the extent that it affects trade in the UK only. If you need any advice in respect of trading in either 
Scotland, Northern Ireland or any other country in the EU then we will be happy to put you in touch with appropriate advisers (including 
our ADVOC counterparts).

 
If you have any queries about this Guide, or would like assistance on any aspect of your business in the UK, then please do not hesitate 
to contact us. Details of the key contacts for all major areas are set out in each section.

Simon Rous
Chairman 
Head of Commercial Services
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Welcome
Welcome to Ashfords’ ‘Guide to Doing Business in the UK’

Добре дошли  (Bulgarian) 

Настоящото ръководство има за цел да ви помогне и, при необходимост, клиентите в разбирането на основни правни въпроси, които 
ще се отрази върху решението ви за това как, или дори дали да търгуват в Обединеното кралство.

http://www.istockphoto.com/stock-illustration-2108997-flags-of-the-countries.php
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Welcome
Welcome to Ashfords’ ‘Guide to Doing Business in the UK’
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Some Initial Considerations

Considerations
Before deciding to do business in the UK, you should consider:

l       Appropriate vehicle 

  Consider the most appropriate vehicle for you. This will be 
determined by a number of commercial factors, including taxation.

l       Take Advice
  The complex nature of UK law can result in unnecessary costs and 

liability. Legal and accountancy advice will assist in minimising 
this.

l       Carry out research
  Undertaking research on market trends, cultural impact etc will 

assist your business in any UK launch. Again, we are more than 
happy to assist in putting you in touch with relevant experts.

l       The European Union
  Any business operation in the UK will need to consider the 

increasing impact of EU legislation.

l       Tax advice
  It is imperative that proper tax advice is taken before you 

undertake any investment or venture in the UK. Consideration 
should be given as to the most tax efficient structure. Available 
grants should be investigated.

l        The Internet
  Electronic trading has changed the way we do business. 

Consideration should be given as to whether a physical presence 
in the UK is actually needed.

l       Cost
  Any set up is unlikely to be cheap and consideration should be 

given at the outset as to the available budget. However, it is 
important to be realistic and ensure that sufficient money is spent 
to meet objectives.

l       Time
  It all takes time and will often take longer than anticipated.

l        Ashfords
  We are here to help. We have the expertise and depth of resource 

to be able to assist you in your trading arrangements in the UK. 
See opposite for an overview of the firm.

About Ashfords
l        Top 100 law firm with 65+ partners and 250+ fee earners;

l        Six offices located in Bristol, Exeter, London, Plymouth, Taunton 
and Tiverton;

l       £24m+ annual turnover;

l       Dedicated Corporate, Commercial, Public Sector and Private 
Client Teams, providing City quality support to local, national and 
international clients;

l       Clients include SMEs, PLCs and multinational groups; and 

l       Able to provide international legal advice through the ADVOC 
association of commercial law firms covering over 50 other 
jurisdictions worldwide.

Our approach
l       Competitive on costs without sacrificing the standard of service you 

expect, we are able to offer you high quality corporate commercial 
advice at rates below many of our competitors.  Our West Country 
base means that we are in an ideal position to remain competitive;

l        We provide practical advice through understanding your needs 
and business, so as to ensure that our advice is commercial and 
does not lose sight of your objectives;

l       We ensure that all transactions are partner led: in other words, we 
do not present one team only to then use a less experienced team 
to deliver the service;

l       We ensure  that we respond quickly to enquiries and are accessible 
at all times. We have continual access to email and the direct dial 
and mobile phone numbers of our team will be given to you; and

l       We will keep you and your other advisers informed, so to ensure 
that you are aware and involved throughout the transaction.
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l        Capital of England is London, for 
Scotland it is Edinburgh, for Wales it 
is Cardiff and for Northern Ireland it 
is Belfast;

l        Flag is known as the Union Jack, 
which is a combination of the four 
home nation flags of England, 
Ireland, Wales and Scotland;

l        Population is approximately 
61,000,000 (as at 2009);

l       The UK is a member of the European 
Union. However, the UK Currency 
is currently £ sterling, as the UK 
has decided not to enter the single 
currency of the Euro;

l       The UK Parliament is split in to the 
upper and lower houses, namely 
the House of Lords and House 
of Commons. The House of Commons is a fully elected body 
whereas the House of Lords is a mix of hereditary and appointed 
members;

l       Over recent years the UK has seen a move towards regional 
devolution, with Scotland, Wales and Northern Ireland all having 
their own respective governments;

l        The legal system is based on common law. Essentially it is a mix 
of legislation approved by Parliament and law that has derived 
through cases determined by the Courts. Membership of the EU 
means that the UK is subject to EU law;

l       The UK has a monarch. The powers of the monarch (currently 
Queen Elizabeth II) are largely traditional. The national anthem 
is God Save the Queen; however, the home countries also have 
their own anthems;

l       Whilst the main language of the UK is English, a number of 
countries have their own language. In addition, various counties 
within the UK have regional dialects;

l       Religion: Christian (Anglican, Roman Catholic, Presbyterian, 
Methodist) 71.6%, Muslim 2.7%, Hindu 1%, other 1.6%, 
unspecified or none 23.1% (2001 census);

l       Average age is currently 40.1 years;

l       Average life expectancy is 79.1 years;

l       The UK is one of the four trillion dollar economies of Western 
Europe. Agriculture is intensive and highly mechanized. The UK 
has large coal, natural gas, and oil resources, but its oil and natural 
gas reserves are declining; energy industries now contribute about 
4% to Gross Domestic Product (‘GDP’). Services, particularly 
banking, insurance, and business services, account by far for the 
largest proportion of GDP, while industry continues to decline in 
importance. [Information taken from www.cia.gov];

l        Time: Late October–March: GMT and then March–October: 
GMT+1;

l       Bank holidays include: Good Friday, Easter Monday, first Monday 
in May, last Monday in May, Summer Bank Holiday (last Monday 
in August), Christmas Day, Boxing Day and New Year’s Day;

l       Patron Saint of England is St George (23 April); Wales is St David 
(1 March); Scotland is St Andrew (30 November) and Ireland is St 
Patrick (17 March);

l        Historically, the UK has maintained the imperial weights system. 
However, EU legislation has seen a gradual shift to metric; and

l       The Queen has two birthdays: her actual birthday, on 12 April, 
and her ‘official’ birthday, on the first, second or third Saturday in 
June. Her official birthday is usually marked by the ‘Trooping the 
Colour’ parade.

About the UK
Set out below is some general information about the UK.
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Working in the UK
Foreign nationals from the EEA countries (together with Switzerland) are generally 
free to work in the UK without a visa or work permit. Following the expansion 
of the EU, however, nationals from the A8 accession states (the Czech Republic, 
Estonia, Hungary, Latvia, Lithuania, Poland, Slovakia and Slovenia) are required to 
register with the UK Border Agency (‘UKBA’) within one month of working in the UK, 
although it appears that this requirement will cease as from the end of April 2011. 
Nationals from the A2 accession states (Bulgaria and Romania) need work permits to 
work in the UK.

Points Based System
For all other nationals, a 5-tier system is in place: Tier 1 - highly 
skilled migrants, Tier 2 - skilled workers, Tier 3 - low-skilled workers 
(suspended indefinitely), Tier 4 - students, Tier 5 - youth mobility 
scheme and temporary workers (including creative and sporting 
people). 

Tier 1: Under Tier 1, highly skilled individuals may be eligible to live 
and work in the UK by making their own application as a ‘highly skilled 
worker’. They must satisfy a points-based test. The majority of the 
points are based on past earnings, and they must also have at least 
a bachelor’s degree and be able to show that they can speak English 
and support themselves. Tier 1 individuals are free to work in any 
job and for any employer. To limit the number of migrant workers in 
the UK, there is a limit on the total number of applications that can 
be made under Tier 1, and no new out-of country applications are 
currently accepted under this Tier. Applications may re-open again in 
April 2011.

Tier 2: Foreign nationals (who do not qualify under Tier 1) will require 
a Sponsor before they can come to the UK to work. The Sponsor will 
be an organisation that wishes to employ the individual. 

If a UK organisation would like to employ a foreign national, and 
therefore act as a Sponsor, the organisation must first obtain a Sponsor 
Licence from UKBA. To obtain the Sponsor Licence, the employer will 
need to satisfy UKBA that:

l        It is a genuine UK-based employer;

l        It is able to comply with employment and immigration law and 
good practice; and

l        It agrees to take on a number of ongoing obligations, such as 
monitoring and reporting duties. Breach of any such duties could 
result in the Sponsor Licence being withdrawn, and the employer 
would then no longer be able to employ any foreign nationals. 
Any current foreign employees of the employer would need to be 
dismissed, and they would probably need to leave the UK. 

Once the Sponsor Licence is in place, the Sponsor Licence gives the 
employing organisation authority to issue Certificates of Sponsorship 
to foreign nationals, provided that a number of conditions are met. The 
Sponsor can only issue a Certificate of Sponsorship to an individual, if:

l        The job is at the prescribed skill level (S/NVQ3 level or above);

l        It has been unable to find a suitably qualified ‘resident worker’ 
after complying with the resident labour market test, or the job is 
on the shortage occupation list; and

l        The individual will be paid a salary at or above the appropriate rate 
for the job in question.

The resident labour market test means that the organisation is under 
an obligation to find a ‘resident worker’ (UK or EEA national) to fill the 
vacancy, by complying with prescribed recruitment methods. 

If a Sponsor issues a Certificate of Sponsorship to a foreign national 
it provides evidence that the individual will fill a genuine vacancy in 
the UK that cannot be filled with a suitably qualified or skilled ‘resident 
worker’. Issuing of the Certificate of Sponsorship also involves a 
pledge from the Sponsor that it will accept the duties of sponsoring 
the migrant. 

To limit the number of migrant workers in the UK, there is currently 
a monthly total limit of the number of Certificates of Sponsorship 
that can be granted, so employers may find that it is unable to issue 
Certificates of Sponsorship if the limit has been exceeded.

Once the Certificate of Sponsorship has been issued, the individual 
can then apply for entry clearance (a visa), or leave to remain in the 
UK, on the strength of this Certificate of Sponsorship. However, he 
will only obtain such permission if he satisfies the points based test 
for Tier 2. 

Even if the individual has enough points, and a Certificate of 
Sponsorship, he may be denied entry to the UK for other reasons, 
such as previous breaches of the UK immigration rules. The migrant 
would also need to speak English to a certain standard to be able to 
come to the UK to work.

The Certificate of Sponsorship restricts the individual’s right to work, 
in that he is only entitled to work for the Sponsor in the post for which 
the Certificate of Sponsorship was issued. Tier 1 therefore gives the 
individual more freedom than Tier 2. 

Employing illegal workers
UK employers are advised to check all prospective employees’ 
entitlement to work in the UK, or they risk breaking the law. 

If employers are found to be using illegal migrant workers, they can be 
fined up to £10,000 per illegal worker. 

There are also potential criminal sanctions if employers are found to 
knowingly or deliberately employ illegal migrant workers. The officer 
responsible could be sent to prison for two years, and the fines in 
these circumstances are unlimited.

Visa reforms
The Government has announced intended reforms to the immigration 
system. It seems that the changes may come into force in April 2011, 
and they will introduce tougher requirements for migrants who wish to 
come to the UK to work. 
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Useful Contacts

ASHFORDS SOLICITORS LLP
Ashford House
Grenadier Road
Exeter
EX1 3LH

T: +44 (0)1392 411111
info@ashfords.co.uk
www.ashfords.co.uk

DEPARTmENT FOR  
BUSINESS, INNOvATION  
AND SKILLS (BIS)
Ministerial Correspondence Unit
Department for Business
Enterprise & Regulatory Reform
1 Victoria Street
London SW1H 0ET

T: +44 (0)20 7215 5000
enquiries@berr.gsi.gov.uk
www.berr.gov.uk

COmPANIES HOUSE
Crown Way
Maindy
Cardiff
CF14 3UZ

T: +44 (0)303 1234500
enquiries@companies-house.gov.uk
www.companies-house.gov.uk

INFORmATION COmmISSIONER
Information Commissioner’s Office
Wycliffe House
Water Lane
Wilmslow
Cheshire
SK9 5AF

T: +44 (0)1625 545745
www.ico.gov.uk

ACAS
Euston Tower
286 Euston Road
London
NW1 3JJ

T: +44 (0)8457 474747
www.acas.org.uk

INTELLECTUAL PROPERTY 
OFFICE
Intellectual Property Office
Concept House
Cardiff Road
Newport
NP10 8QQ

T: +44 (0)1633 813930
enquiries@ipo.gov.uk
www.ico.gov.uk
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Useful Contacts continued

OFT
Enquiries and Reporting Centre
Office of Fair Trading
Fleetbank House
2–6 Salisbury Square
London EC4Y 8JX

T: +44 (0)20 72118000
enquiries@oft.gsi.gov.uk

FSA
25 The North Colonnade
Canary Wharf
London
E14 5HS

T: +44 (0)20 7066 1000
www.fsa.gov.uk

BRITISH EXPORTERS 
ASSOCIATION
Broadway House
Tothill Street
London
SW1H 9NQ

T: +44 (0)20 7222 5419
hughbailey@bexa.co.uk
www.bexa.co.uk

FEDERATION OF SmALL  
BUSINESSES (FSB)
Sir Frank Whittle Way
Blackpool Business Park
Blackpool
FY4 2FE

T: +44 (0)1253 336000
www.fsb.org.uk

CONFEDERATION OF  
BRITISH INDUSTRY (CBI)
Centre Point
103 New Oxford Street
London
WC1A 1DU

T: +44 (0)20 7379 7400
www.cbi.org.uk

HmRC
Advice can be obtained depending on  
local tax office

www.ico.gov.uk
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Legal Considerations

“Ashfords have been legal advisers to Gro-group for over six years. 
Ashfords have acted on a wide range of international transactions 

including assisting Gro-group in setting up subsidiaries in Hong Kong, 
Canada and Australia. Ashfords have also assisted Gro-group by preparing 
international distribution agreements and intellectual property licences.

Ashfords currently manages Gro-group’s worldwide trademark portfolio.

We have always found Ashfords to be very efficient and responsive to 
our requirements. After a short space of time, the team at Ashfords 
felt like a team of in-house lawyers to us. I would have no hesitation 

recommending them.” 

Client Quote: Gro-Group International Limited

2
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Legal Structures

Simon Rous 
Chairman & Head of Commercial Services
T: +44 (0)1392 333920 
M: +44 (0)7977 471330 
s.rous@ashfords.co.uk 

www.ashfords.co.uk 
www.companieshouse.gov.uk

Key Contact

Useful Links

One of the primary considerations for anyone doing 
business in the UK will be the legal structures to be 
used. A number of issues, including the size of the 
business, the resources available, the degree of risk 
that the business is prepared to incur, the strategic 
objectives and the tax consequences will all influence 
this decision. 

We have set out in this section some of the key areas 
for you to consider. 
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It is important to note that the UK is currently 
in a transitional phase, due to the phased 
implementation of the Companies Act 2006. 
This will eventually replace the majority of 
the Companies Act 1985 but a considerable 
amount of the legislation has yet to come 
into force or is subject to further secondary 
legislation. It is important to take advice before 
proceeding with any corporate matters, so as 
to establish the up-to-date position. 

Sole Trader and Partnerships 
These are the simplest structures as they 
have very little specific regulation governing 
them. There is no need to register with any 
specific regulator and setting up the business 
is relatively straightforward. 

Key considerations include: 
•       Profits are treated as income in the hands 

of the sole trader of the partnership and 
are taxed accordingly; 

•       Personal assets of the individuals are at 
risk in the event of any claim or default; 
and 

•        It is usual (but not legally required) to have 
a partnership agreement in place that  
sets out how the partnership will operate 
(including structure, voting mechanism, 
removal of partners etc). 

Limited Company 
This is probably the most common business 
structure. This can be set up as a subsidiary 
of any overseas company. Companies are 
usually limited by shares, although they can 
also be limited by guarantee (this model is 
usually used by “not for profit” organisations). 
For the purpose of this Guide, we have 
focused on companies limited by shares. 

Key considerations are: 
•       The liability of shareholders is (usually) 

limited to the amount that is unpaid on the 
shares for which they have subscribed; 

•         Limited companies usually have the 

suffix “Limited” or “Ltd”. A public limited 
company will carry the suffix “plc”;

•        There is no minimum share capital 
requirement for private limited companies; 

•      Shares can be issued at a price above 
the par value (known as a “premium”) and 
can have different class rights and values; 

•         Only public limited companies can issue 
shares to the public. Strict regulations 
govern any private company offering 
shares to third parties; 

•         Companies are required to register with 
Companies House; 

•         Companies are required to make 
annual filings with Companies House. In 
addition,  any changes to the Company 
(for example changes to the board of 
directors) may require further filings; and 

•         Shareholders are paid dividends which 
are treated as income. Tax planning 
(especially if it is part of a group) is 
essential. 

The minimum requirements for a private 
company are: 
•       It must have at least one director appointed; 
•       The company must have a registered office 

in England or Wales (this is the place for 
service of legal documents). The company 
should also usually retain its statutory books 
at the registered office; 

•       One shareholder, holding at least one 
share; and 

•       From April 2008, the requirement to 
have a company secretary has gone. 
Nevertheless, businesses setting up a UK 
company may wish to consider retaining 
one. 

For a public company, the minimum 
requirements are: 
•       A plc must have an authorised share 

capital of at least £50,000, with no less  
than 25% of this “paid” (already received);  
and 

•       Two shareholders. 

Constitution 

A Company’s main constitutional document is 
its Articles of Association which:

•       Set out how the company will operate 
internally; and 

•       Will deal with procedures such as transfer 
of shares, the holding of meetings, the 
voting rights of shareholders and the 
structure and election of directors. 

Currently a Company must also have 
a Memorandum of Association but this 
document will have a much reduced role after 
October 2009. 

Limited Liability Partnerships 

LLPs are a relatively new form of corporate 
entity in the UK. 

•       An LLP is a separate legal entity that 
is subject to formal registration and 
incorporation requirements; 

•        The LLP is able to sue or be sued and enter 
into business transactions in its own right; 

•       Members have a fiduciary duty to the LLP 
but not to each other (unlike partnerships); 

•       The presumption in an LLP is similar 
to that of a partnership, in that there is 
a presumption (in the absence of an 
agreement to the contrary) of equal 
share of profits. The LLP will indemnify 
its members and each member will 
participate in management; 

•       Minimum number of members is two and 
any changes to the members must be 
notified to Companies House; and 

•        LLP limits the liability of members to their 
capital investment. 

LLPs have become popular for the service 
sector including accountants and lawyers. A 
number of professional practices, including 
Ashfords, have converted to LLP. 

Distribution/Franchise 

Another alternative legal structure is through 
a distribution or franchise network. Both 
are essentially “creatures of contract” and 
are primarily regulated through the contract 
agreement rather than through legislation. 

Key considerations are: 

•       Distribution/Franchise agreements do not 
have to be in writing, although you are 
advised to do so; 

•       Both arrangements can give rise to 
competition problems and so advice 
should be taken before going down this 
route; and 
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•      Franchise agreements are generally set 
up with a master licensee who then sub-
licensees to further franchisees in the 
territory. This is usually on the basis that 
the master licensee will have a better 
knowledge of the local market. The master 
licensee will then pay a royalty to the 
franchisor.

Agents 
Agency arrangements are very complex,  
although, they are often seen as the 
preferred model. The agent is essentially the 
intermediary who will arrange and possibly 
negotiate any sale. However, the contract for 
sale will be between you (in your capacity as 
“principal”) and the end customer. 

There are two types of agents, namely: 
•       Marketing agents, who will look for 

opportunities; and 
•       Sales agents, who will negotiate and 

arrange the contract for sale. 

Agents selling goods (as opposed to services) 
are governed by the Commercial Agents 
(Council Directive) Regulations 1993. These 
regulations impose a number of obligations 
(many of which cannot be opted out of) on 
any business appointing an agent. These 
include: 
•       Regulation on the amount of notice that 

must be given if terminating an agency 
arrangement; 

•       Compensation (or possibly an indemnity) 
to be paid to the agent on termination. 
Please note that the amount of potential 
compensation can vary depending on the 
type of business, length of arrangement 
etc BUT it can be substantial; and 

•       Obligation to operate with a reasonable 
duty of care. 

Branch office 
Essentially, this involves the setting up of an 
office/outlet in the UK where the parent foreign 
company is the same entity. This means that 
the foreign company is directly liable for the 
acts or omissions of the branch office. 

Currently, any business operating a branch 
office in the UK must file: 
•       The company’s constitutional documents 

and details of directors with Companies 
House; 

•        The balance sheet and profit and loss 
accounts each year; and 

•       An address in the UK for service of 
proceedings. 

In addition, foreign businesses must state 
on their letterhead their name, location of 
company and legal status i.e.: private limited 
company.

Joint ventures 
There is no legal definition of joint venture but 
essentially it is the commercial agreement 
between two or more businesses. There are 
a number of possible ways to set up a joint 
venture, including: 
•       Commercial agreement between the 

parties whereby the parties simply agree 
to work together; and 

•       Setting up a joint venture company (“JV”) 
whereby both parties take a shareholding 
in the JV. 

Setting up a JV Company 
Setting up a JV can be complex and 
expensive. Specific issues will need to be 
considered, including: 
•       A shareholders agreement dealing with the 

operation of the company; 

•       Use and ownership of intellectual property; 
•        Status of employees i.e.: who is the 

employer etc; 
•       Ownership of assets, bank finance, 

capitalisation and the provision of potential 
guarantees; 

•        Day-to-day management arrangements; 
and 

•        Profit and tax consequences. 

It is important that careful advice is taken with 
any JV. The complexity will be dependent 
on the model adopted and the nature of the 
arrangement. 

Procedure for setting up a company 
•       The name of the company should be 

checked to ensure that it a) is not currently 
used by a third party, b) is not “prohibited” 
or “restricted” by statute and c) does not 
infringe any third party rights; 

•       The company must have in place a) 
articles of association (see above), b) 
details of directors, c) details of registered 
office and d) details of initial shareholders. 
The company can be set up by filing the 
necessary forms (together with relevant 
supporting documentation) and payment 
of a fee or alternatively by the use of an 
“off the shelf” or pre-set-up company. 
Ashfords are able to offer a dedicated 
company formation service. Set up can 
take between 2–5 days depending on the 
process, although same-day formations 
are available for additional fees; 

•       Consideration should be given to 
registering applicable trademarks and 
domain names. Again, Ashfords can deal 
with this for you if required; and 

•       UK accountants should also be appointed 
to ensure that the approach is tax efficient. 
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Commercial Contracts

Mark Lomas 
Head of Commercial IP & IT 
T: +44 (0)1392 333951 
M: +44 (0)7974 244484 
m.lomas@ashfords.co.uk

www.payphoneplus.org.uk 
www.tradingstandards.gov.uk 
www.berr.gov.uk 
www.businesslink.gov.uk

Key Contact

Useful Links

The legislation which governs trading in the UK has 
developed considerably in recent years, keeping 
pace with progress in technology and placing greater 
emphasis on the protection of consumers. 

Commercial contracts in the UK are governed by both 
legislation and common law. Generally, there is no 
specific requirement for commercial contracts to be in 
writing but inevitably it is advisable for them to be, so 
that it avoids ambiguity.



18

www.ashfords.co.uk

Sale of Goods Act 1979 (“SGA”) and 
the Supply of Goods and Services 
Act 1982 (“SGSA”) 
The SGA implies certain terms into any 
contract for the sale of goods. In summary, 
the goods must conform to the contract, which 
means that they must match the description 
given to them and be of satisfactory quality. 
When assessing “quality”, this includes fitness 
for purpose, freedom from minor defects, 
appearance and finish, durability and safety. 

Sellers cannot exclude the implied terms 
when contracting with consumers, although 
it is common to see the terms excluded in 
business-to-business contracts. If goods do 
not conform to contract at the time of sale 
purchasers can request their money back 
“within a reasonable time”. For up to six years 
after purchase, purchasers can demand 
damages. 

Contracts for the supply of services are 
governed separately by the SGSA. 

The SGSA implies into contracts for the 
supply of services terms that the supply must 
be carried out with reasonable skill and care, 
be made within a reasonable time and cost no 
more than a reasonable charge if no price is 
agreed. It should be noted that the provisions 
of the SGSA do not apply to contracts for the 
supply of services in certain sectors (e.g. the 
carriage of passengers) that are governed by 
specific legislation. 

Unfair Contract Terms Act 1977 
(“UCTA”) 
UCTA introduced a test of “reasonableness” 
for contractual terms that seek to restrict 
or exclude liability. In order to pass the 
reasonableness test, a contract term must 
have been “... a fair and reasonable one to be 
included having regard to the circumstances 
which were, or ought reasonably to have 
been, known to or in the contemplation of the 
parties when the contract was made”. 

UCTA impacts directly on provisions of the 
SGA. In all contracts for the sale of goods: 
•       A term excluding or restricting liability 

for death or personal injury caused by 
negligence is automatically ineffective; 

•       A term excluding or restricting liability 
for negligence is enforceable only to the 
extent that it satisfied the reasonableness 
test; 

•        Any attempt to exclude the implied terms 
of the SGA in consumer contracts is 
wholly ineffective; 

•       In business-to-business contracts, the 
operation of certain implied terms can 
be limited / excluded but must satisfy the 
reasonableness test; and 

•       A term excluding or restricting liability for 
breach of contract, claiming to render a 
contractual performance substantially 
different from that which was reasonably 
expected or claiming to be entitled to 

render no performance at all, is again 
enforceable only if it satisfies the 
reasonableness test. 

The Consumer Protection (Distance 
Selling) Regulations 2000 (“DSR”) 
The DSR provide consumers with a right 
to cancel a contract that they enter into by 
distance means; for example, by telephone, 
mail order, SMS or online. Generally, the 
cancellation period is seven working days, 
but it may vary for contracts for services. 
This is commonly referred to as a “cooling-off 
period”. 

Under the DSR, certain items of information 
must also be provided to consumers: 
for example, a description of the main 
characteristics of the goods or services 
offered on the website, the price of the goods 
or services, delivery costs and delivery 
arrangements. Consumers must be explicitly 
informed of their right to cancel during the 
“cooling-off period”. The DSR provides 
detailed provisions in respect of when this 
information must be provided and the format 
for such information. 

Electronic Commerce (EC Directive) 
Regulations 2002 (“E-commerce 
Regulations”) 
Where a website is used to conclude 
online contracts by electronic means, the 
E-commerce Regulations require that the 
following information be provided to a 
potential customer: 
•       A description of the different technical steps 

the customer must follow to conclude the 
contract; 

•       Confirmation of whether or not any contract 
concluded with the customer will be filed 
by the service provider and, if so, whether 
it will be accessible by the customer; 

•       A description of the technical means by 
which the customer can correct input 
errors before placing an order; 

•       The language(s) offered for the conclusion 
of the online contract; and 

•       Details of any code of conduct to which 
the service provider subscribes, together 
with information on how the customer can 
consult the relevant code for guidance. 

Other considerations ...
Advertising 
The UK has very strict rules relating to 
advertising. Essentially, advertising needs 
to comply with certain criteria, including a 
general rule that it cannot be misleading or 
libellous. 

There are also a number of voluntary codes 
of conduct including the British Code of 
Advertising, Sales Promotion and Direct 
Marketing. 

Premium Rate Call Services 

Like advertising, the provision of premium rate 
number services (for example, competition 
provisions by SMS) are heavily regulated. 
Premium rate services are regulated by 
Payphoneplus (previously called ICSTIS). 

The Commercial Agents (Council Directive) 
Regulations 1993 (“Agents Regs”) 

The Agents Regs implement an EC Directive 
and apply where a commercial agent is 
appointed for a territory which is within the 
EU. The Agents Regs will not apply where 
the agency is for the supply of services only. 
However, where the supply is partly of goods 
and partly of services the Agents Regs will 
apply, except where the agent’s activities in 
relation to services render his activities as an 
agent in respect of the goods secondary. 

The Agents Regs apply whether the 
arrangement is verbal or set out in writing 
and it is not possible to contract out of the 
mandatory provisions of the Agents Regs. 

The Agents Regs provide agents with the 
following rights: 

1.  A right to a written statement of the terms 
of the contract; 

2.  A right to an indemnity or compensation 
payment on termination. In the event 
that the agreement is silent, the 
agent will be paid a compensation 
payment (calculated by way of a 
business valuation of the agency as 
opposed to the indemnity payment, 
which must be equitable given all the 
circumstances and which is capped at 
one year’s commission based on the 
agent’s average remuneration over the 
preceding five years). Compensation 
will be payable even where a fixed term 
agreement simply expires and is not 
renewed. It will not apply where it can be 
established that the agent is in breach of 
its agreement with the principal; 

3.  Rights to be paid commission on 
sales made before termination and, in 
some cases, to claim commission on 
transactions concluded after the agency 
agreement has come to an end; and 

4.  Rights to minimum notice periods. The 
Agents Regs provide for the following 
minimum periods: one month for the first 
year of the contract, two months for the 
second year of the contract, and three 
months for the third year commenced 
and for subsequent years. It is of course 
possible to agree longer notice periods 
with the agent in the contract.



19

www.ashfords.co.uk

Employment

Charles Pallot
Head of Employment 
T: +44(0)1392 333906 
M:+44(0)7779 004641 
c.pallot@ashfords.co.uk

www.tradingstandards.gov.uk 
www.bis.gov.uk 
www.businesslink.gov.uk

Key Contact
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Employees working in the UK are protected by UK 
statutory law, which can override the provisions of 
their contracts.

Some UK employment law also applies to ‘workers’, 
who are people who are not actually employment but 
who are not genuinely self-employed either.
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Terms of Employment 
Whilst written contracts of employment are 
not strictly required, businesses are required 
to give certain information in writing  to 
employees. This includes details of pay, 
holiday entitlement, hours and place of work, 
date employment started, job title, pension 
provisions etc. 

Employee Rights 
There are certain mandatory UK laws that 
apply to all employees. Employees have 
various rights that will assist them in job 
security. It is imperative that businesses follow 
procedures carefully and recognise the basic 
rights of employees. Some considerations 
include: 

Unfair Dismissal 
If an employee is dismissed without following 
correct procedures, or an employee resigns 
due to a serious breach by the employer 
(known as constructive dismissal), the 
employee can bring a claim for Unfair 
Dismissal. Unfair Dismissal claims can only 
generally be brought if: 
•       The individual has been employed for 

more than one year. Please note that 
the definition of continuous employment 
is very broad and even short-term rolling 
contracts can be sufficient to give an 
employee the required one year of 
service; and 

•       It is within three months of the dismissal. 

At this stage, it does not cost an employee 

anything to issue the claim and an employer 
is often left balancing the commercial cost of 
defending the claim against settlement. 

To avoid a successful claim, an employer will 
need to show that: 
•       The dismissal was for a fair reason e.g.: 

due to redundancy, capability, conduct 
etc; and 

•        It was “fair and reasonable” in the 
circumstances to dismiss. 

Dismissal can in certain circumstances be 
deemed to be “unfair” automatically, for 
example; if the dismissal related to pregnancy. 
In these circumstances, there is no minimum 
length of service required. 

Employers need to follow the principles of 
the ACAS Code of Practice when dismissing 
employees because of misconduct or 
incapacity. The Code, whilst not binding, will 
form the basis upon which an Employment 
Tribunal will determine whether an employer’s 
actions are “fair and reasonable” in dealing 
with dismissal. The Code provides guidance 
to employers on dealing with disciplinary 
procedures so as to ensure a fair process. 

The impact of failing to deal with disciplinary 
matters in a fair and reasonable way can be 
severe. An employer can be made to: 
•       Reinstate the individual; and/or
•       Pay compensation. Compensation is 

split into a basic award based on a 
calculation of age and length of service 
(up to a maximum of £12,000) and a 

compensatory award. In addition, if 
the employer has failed to follow a fair 
dismissal and disciplinary procedure (see 
above) then the compensation can be 
increased by up to 25%. The maximum 
award of compensation in most cases is 
£68,400. 

Wrongful Dismissal 
Wrongful dismissal is essentially breach of 
contract. Often this is due to a failure by the 
employer to comply with relevant notice on 
dismissal. Any claim for wrongful dismissal 
will be based on the financial loss suffered by 
the employee as a result of the breach. 

Redundancy 
Provided that the procedure is followed 
correctly, redundancy is a fair reason for 
dismissal. However, it is imperative that a 
clear and fair redundancy process is followed 
in a 3 stage process: 

1.  There must be a clear selection process 
including pooling of similar employees; 

2.  There must be a genuine reason for the 
redundancy process; and 

3.  Employees should be consulted with 
and consideration should be given to 
alternative areas that they could work in. 

If the intention is to dismiss 20 or more 
employees during any 90 day period then a 
set consultation process must be undertaken. 
Such consultation process must start at 
least 30 days (if between 20–99 employees 
affected) or 90 days (if 100+) before 
the actual redundancies are due to take 
effect. The consultation process requires 
employers to disclose certain information to 
the representatives including the method of 
selection and how redundancy payments will 
be calculated. 

If an employee has more than two years of 
continuous service then they will be entitled to 
receive a statutory redundancy payment. This 
is calculated in the same way as an unfair 
dismissal basic award (see above). 

Anti-Discrimination 
The UK has very strict legislation in place 
to prevent discrimination on the grounds of 
disability, religion, sexual orientation, sex, 
race or age. In October 2010, the Equality 
Act came into force in the UK harmonising 
existing legislation. The key point to note is 
that anti-discrimination legislation is subject to 
unlimited damages and applies to employees, 
workers and prospective employees. 

Other provisions 
Working Time Regulations 1998 
Workers are generally prohibited from working 
more than 48 hours per week (estimated over 
a 17 week rolling cycle). Employers can ask 
workers to “opt out” but must allow workers to 
be able to opt back in on notice. 
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Paternity and Maternity Rights 
Workers have automatic rights to time off 
work for paternity and maternity reasons. At 
the moment: 
•       Women have the right to take up to 52 

weeks’ maternity leave. If they qualify for 
statutory maternity pay then this will be 
payable for the first six weeks. This will be 
at 90% of their average earnings and then 
at a flat rate (currently £124.88) or 90% of 
the average weekly earnings (if lower) for 
the next 20 weeks; 

•       There are also similar adoption leave 
rights; 

•       Paternity rights are currently limited to a 
maximum of two weeks. From April 2011, 
men will have the right to take up to 26 
weeks paternity leave, provided that their 
partner has returned to work before using 
her full maternity leave entitlement and 
their child is under 12 months old; and 

•       Paternity pay will be paid at a rate of up 
to £128.73 or 90% of the average weekly 
earnings (if lower).

Holiday Entitlement 
Workers are currently entitled to 5.6 weeks 
paid leave a year (assuming full time 
employment). This is calculated pro rata for 
part time employees. Employers are entitled 
to take into account any bank or public 
holidays. 

Minimum Wage 
The UK is subject to a minimum wage. This 
is currently £5.93 if the worker is 21 and over, 
£4.92 for workers between the age of 18 and 
20 (inclusive) and £3.64 for 16 and 17 year 
olds. These rates are reviewed in October 
each year. 

Flexible Working Hours 
Currently, any employee with children under 
the age of 17 has the right to make a request 
to be permitted to work flexibly. From April 
2011, this entitlement will be extended to 
cover any employee with children under the 
age of 18. Requests should not be ignored 
and you should take advice to ensure that the 
correct procedures are followed. 

Absence due to Sickness or Injury 
Typically, employers have policies to govern 
sickness absence. Employers must pay a 
minimum weekly payment (statutory sick 
pay (SSP) to employees from the fourth 
consecutive day of absence (including 
weekends), subject to certain eligibility 
requirements. Employees are entitled to 
receive up to 28 weeks of SSP for any period 
of incapacity. 

Employers sometimes supplement SSP with 
company sick pay for a specified period. 

Employers cannot automatically recover 
SSP from the state. They may be able to 
recover some SSP from the tax authorities, 
depending on the level of the employer’s 

national insurance contributions. 

Notice periods 
An employee is entitled to statutory notice, 
which is one week during the first two years 
of service, rising to a week’s notice for each 
completed year of service, up to a maximum of 
12 weeks’ notice. Employers and employees 
can agree longer contractual notice periods. 

Liability 
Common law provides that an employer is 
vicariously liable for the negligent acts of its 
employees carried out in the course of their 
employment. Anti-discrimination laws also 
provide that the employer is liable for the 
discriminatory acts of its employees committed 
during the course of their employment. A 
parent company is generally not liable for the 
acts of a subsidiary company’s employees. 

Health & Safety 
Employers have a duty to ensure the health, 
safety and welfare at work of all employees. 
There are various legal provisions that 
employers must comply with designed to 
safeguard health and safety. 

Relocation of staff 
The ability to relocate staff will depend on 
their contract of employment and whether 
the proposed relocation is reasonable in the 
circumstances. 

TUPE 
In certain asset transfers and service 
provision changes (“business transfers”), 
TUPE confers certain rights on employees 
who are: 
•       Employed by the seller immediately before 

the business transfer; and 

•       Assigned to the business, part of the 
business or group of resources being 
transferred. 

Employees who would have qualified for 
protection under TUPE had the seller not 
dismissed them before the business transfer 
have unfair dismissal rights, where the sole 
or principal reason for the dismissal was 
either the business transfer itself or a reason 
connected with the transfer which was not an 
economic, technical or organisational reason 
(an “ETO reason”). 

Employees of the seller automatically transfer 
to become employees of the buyer (without 
the need for consent, novation or termination). 
From that moment, the buyer is regarded 
as the legal employer of the transferring 
employees. The buyer therefore inherits all 
the rights, liabilities and obligations that the 
seller previously owed or enjoyed in relation 
to these employees. 

There are various duties to inform and consult 
in advance of any TUPE transfer that apply to 
both the seller and the buyer.
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many businesses either do not recognise what 
intellectual property they have or (if they do) know 
how to go about protecting it. Whether it is a brand 
name, invention, design, database or literary/
media work, the UK has legislation and procedures 
to assist businesses in protecting and exploiting their 
intellectual capital.
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Patents 
A patent is the principal means of protecting 
a new invention, whether it is a product or a 
process. 

In the UK, it is necessary to apply to the 
Intellectual Property Office (“IPO”) for a 
patent that covers the territory of the UK only. 
Applications for patent protection in a number 
of European countries, including the UK, can 
be made via the European Patent Office in 
Munich. Points to note: 
•       Patents generally last for 20 years from 

filing (provided that they are not revoked); 
•       They grant the owner a monopoly right in 

the territory; and 
•        Certain “inventions”, including those 

relating to computer programs or certain 
discoveries, may not be patentable. 

On an international level, the UK is party to 
various international treaties and conventions, 
most notably, the Patent Co-operation Treaty 
(“PCT”), to which a significant number of other 
leading economic countries across the globe 
are also signatories, and the European Patent 
Convention (“EPC”) to which (as its name 
suggests) most other European countries are 
also signatories. 

The main difference between the PCT and 
the EPC is that, following the making of 
the initial application under the PCT, the 
applicant must then pursue his application 
for patent protection separately in each of 
the individual overseas countries in which 
he seeks patent protection. Under the EPC 
system the application for patent protection 
in each of the nominated European countries 
is processed centrally by the European Patent 
Office, located in Munich. 

What is patentable? 
To be patentable, an invention must be ‘new’ 
(i.e. it was not known anywhere in the world 
prior to the date the patent application was 
first filed), must involve an ‘inventive step’ (i.e. 
must not be obvious to a person skilled in the 
relevant art) and must be capable of being 
‘industrially applied’. 

What is the process? 
The applicant must first file an application 
form and pay the relevant fee. The IPO will 
then carry out prior art searches to see what 
is already in the public domain. 

In the UK, approximately 18 months on 
from the initial application, a more detailed 
application and the search results are 
published to the public, even though a patent 
has not yet been granted. 

Thereafter, the applicant must request 
a substantive examination of the patent 
application, for which a further fee is payable. 
Providing objections to any prior art etc are 
resolved, the patent is then published. If the 
examiner refuses to grant a patent, there is a 
right of appeal. 

Key points to remember 

•        In order to avoid wasting time and money 
filing an application for a patent which will 
(ultimately) not be granted because the 
invention is not patentable, it is sensible in 
advance of filing an application to consider 
either personally conducting a preliminary 
‘prior art’ search, or to conduct one via the 
Search and Advisory Service at the IPO or 
via Ashfords or a patent agent; and 

•       The invention must be kept secret until 
after the patent application has been filed. 
It is important that any information about 
the invention does not enter the public 
domain, whether in writing or by word of 
mouth, before the patent application has 
been filed. If not, you may end up not 
being granted a patent. 

Copyright 
Copyright protects the authors of ‘original’ 
qualifying works, by preventing others from 
copying, disseminating and adapting all or 
a substantial part of such works without first 
obtaining the author’s permission. 

The types of work protected by UK copyright 
include original literary, dramatic, musical 
and artistic works, sound recordings, films 
and broadcasts and the typographical 
arrangement of published editions. Examples 
of qualifying works range from letters, 
scientific papers, magazines, computer 
software, books, novels, plays, poems, 
photographs, drawings, sculptures, works of 
art and musical compositions. These works 

must be ‘original’, i.e. not copied from another 
earlier source and are the product of the 
author’s own skill, labour and judgment. 

In general terms, copyright protection lasts for 
the life of the author plus 70 years, although 
there are a number of exceptions to this rule, 
for example in relation to sound recordings. 

UK copyright works are protected overseas 
pursuant to the provisions of several copyright 
conventions and treaties, such as the 
Berne Convention, the Universal Copyright 
Convention, the Rome Convention and WIPO 
treaties. 

Moral Rights 
These are a set of rights which apply to 
certain types of copyright work. As they are 
personal in nature, they cannot be assigned 
to someone else. In general terms, these 
rights entitle the original authors/participants 
of certain copyright works: 
•       To be identified as the author or director of 

that copyright work (the “right of paternity”) 
and to object to derogatory treatment of 
that copyright work (the “right of integrity”); 

•       The right not to suffer false attribution of a 
copyright work; and 

•       To privacy in respect of certain films and 
photographs. 

Moral rights need to be considered in any 
commercial transaction involving copyright 
works and a waiver of moral rights may in 
some cases be required. 
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How is copyright created? 
In the UK, copyright protection arises 
automatically when certain qualifying criteria 
are met. There is no need to “apply” for 
copyright protection. 

Although not required under UK law, it is 
advisable to mark any copyright work with 
a © symbol, followed by the name of the 
author and the year of first publication. This 
should deter any unauthorised copying and 
will assist in proving the date of creation, the 
name of the author and the name of the first 
owner of the copyright work. 

Trade Marks 
A ‘trade mark’ can be any sign capable of 
being represented graphically, which is able 
to distinguish the goods or services of one 
business from those of other businesses. 

A trade mark can take the form of words, 
slogans, colours, designs, shapes, letters, 
numbers or even sounds. Trade marks are 
protected in the UK in two principal ways. The 
best form of protection is to seek to register 
them as UK and/or Community registered 
trade marks for the goods and/or services 
for which they are used. Also, ‘common law’ 
rights in a trade mark can be created through 
the use of that trade mark in trade. Such rights 
are protected through the tort of “passing-off”. 

Registered Trade Marks 
•       Give the owner exclusive rights to use the 

mark in relation to the goods and services 
for which it is registered; 

•       The owner can prevent third parties using 
a similar mark, if it causes confusion; 

•       The owner can prevent the mark being 
used on dissimilar goods, in certain cases;

•        Registered trade marks cannot be 
descriptive (i.e. they cannot describe  
characteristics of the goods or services in 
question); 

•       Registration can be on a country by country 
basis or via the Community Trade Mark 
(which provides protection throughout 
the EU or via the Madrid Protocol, for 
worldwide protection); 

•       Registration lasts for 10 years in the UK, 
but can be renewed indefinitely; 

•       Registration is obtained via the IPO for 
a UK trade mark. Fees are payable on 
an incremental basis depending on the 
number of classes which are applied for. 
The application will be considered by the 
IPO to check to see if it complies with the 
requirements for a trade mark, including 
whether it is distinctive; 

•       Registration can take a number of months 
(there is also a two to three month 
opposition period before registration which 
allows third parties to raise objections); 
and 

•       A successful registration allows the business 
to use the ® symbol. 

Unregistered Trade Marks 
•       Protected by the law of “passing off”. More 

complex than a registered trade mark, as 
the owner has to not only show that the 
infringing mark has or is likely to cause 
confusion, but also that it has a goodwill 
and reputation in the mark and that it has 
or will suffer a loss; and 

•       Unregistered trade marks are often 
suffixed with “TM”. 

Registered and Unregistered 
Designs 
UK and Community Registered Designs 
and Community Unregistered Designs
•       Protect the “appearance of the whole or 

part of a product”; 
•       Can protect  3D articles, surface decoration 

etc; 
•        Must be “new”, although if registering a 12 

month grace period is allowed to enable 
the owner to market test; and 

•       Creates a monopoly right for up to 25 
years (if registered) and a right against 
coping for up to 3 years (if unregistered). 

UK Unregistered Designs 
•        Protect designs relating to “the shape 

and/or configuration of whole or part of an 
article”; 

•       Generally protect 3D shapes, rather than 
surface decoration; 

•        Unlike registered designs, they are not 
a monopoly right and, as such, “copying” 
must be shown; and 

•       Designs are not covered if they are 
commonplace. 

Domain Names 
The UK has a top level domain name of .uk. 
The .uk domain name is regulated by Nominet. 
Domain names can be registered via a number 
of organisations and prices and the time period 
for any approved registrations will vary. It is 
important to ensure that: 
•       The domain name is registered in your 

business/company name and not in the 
name of the organisation that registered it 
for you; and

•       You keep a check on applicable renewal 
dates for domain names. 

When registering a domain name you are 
required as part of the terms of registration to 
confirm that the application is not made in bad 
faith and that it does not infringe third party 
rights. The registration of domain names that 
are protected by third party rights can result in 
a claim for trade mark infringement (registered 
or unregistered). Nominet also have a dispute 
resolution procedure to deal with disputes 
concerning .uk domain names.
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The UK has two major pieces of legislation that govern 
competition, namely: (a) The Competition Act 1998 
(“CA”) and (b) The Enterprise Act 2002 (“EA”). The 
CA sets out two general prohibitions (the Chapter 
I Prohibition and Chapter II Prohibition). These 
prohibitions are modelled on Article 81 and 82 of the 
EC Treaty.
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Chapter I Prohibition 
•       Prohibits agreements which prevent, 

restrict or distort competition AND affect 
trade in the UK; 

•       An agreement will only infringe 
Chapter I if it has an appreciable 
effect on competition in the UK. The 
UK competition authorities will follow 
the EC’s notice of agreements of 
minor importance. Essentially, there 
is deemed to be no appreciable effect 
if the aggregate market share of the 
parties does not exceed 10% on any 
relevant market where the agreement 
is between competing undertakings 
and 15% where the agreement is 
between non-competing undertakings. 
This can be reduced to 5% in certain 
circumstances; 

•       The exemption set out above will not 
apply where the agreement includes 
certain black listed provisions, including 
price fixing; 

•       In addition to the above, the EA introduces 
a criminal offence for individuals who 
dishonestly engage in certain cartels;  
and

•       The OFT now has the power to apply 
to the Courts for a “Competition 
Disqualification Order”, which 
essentially prohibits an individual acting 
as a director. 

Chapter II Prohibition 
This is aimed at organisations that abuse 
their dominant position on a market in the 
UK. Examples include: 
•       Imposition (directly or indirectly) of unfair 

pricing or reading terms; 
•       Limiting production etc to the detriment 

of consumers; and 
•       Applying dissimilar terms to equivalent 

transactions that place the other party 
at a competitive disadvantage. 

A company will be classified as “dominant” 
if it can act (to an appreciable extent) 
independently of its competitors and 
customers. The relevant market will 
be dependent on a number of factors,  
including product, product market and 
geography. 
Exclusions 

There are a number of agreements that are 
specifically excluded from Chapter I and/or 
Chapter II provisions. These include: 
•       Agreements set up to comply with legal 

obligations; 
•       Agreements that are subject to 

scrutiny for competition under other 
UK legislation (for example, certain 
planning provisions); 

•       Agreements that are considered as 
“generally beneficial” i.e. agreements 
that improve production or distribution 
etc; and 

•       Agreements to which any block 
exemption applies (this includes any 
exemption issued under Article 81). 

Investigation, Complaints and 
Enforcement 
Complaints about a potential breach of 
competition are made to the OFT. The OFT 
will then carry out a formal assessment to 
determine whether they consider a breach 
has occurred. The powers of the OFT are 
fairly wide, including the right to require 
information and the carrying out of dawn 
raids. 

If the OFT determines that a breach has 
occurred they will issue a notice to the 
parties setting out its concerns and the 
steps required to remedy the breach. The 
parties can then make representations to 
the OFT for consideration. 

The powers of the OFT are extensive and 
can include: instructing the parties to bring 
the arrangement to an end, making interim 
orders and imposing fines up to 10% of the 
world wide turnover. 

The EA set up a Competition Appeal 
Tribunal to hear appeals in matters relating 
to competition. This includes hearing 
appeals relating to damage claims under 
Chapter I or Chapter II. 

Merger Provisions 
Notification to the OFT 

The EA replaced the merger provisions 
originally set out in the Fair Trading Act 
1973. The OFT has the power to investigate 
if: 
•        Two or more enterprises cease to exist; 
•       The merger meets the supply or 

turnover test i.e. the transaction creates 
a 25% share of supply in the UK or if the 
business has a UK turnover in excess 
of £70 million. 

Companies can, if they wish, make a formal 
voluntary filing to get clearance from the 
OFT. There are also informal procedures 
for obtaining guidance from the OFT. 

The OFT has 20 working days (which 
can be extended to 30) to make an initial 
assessment and either clear the matter 
or refer it to the Competition Commission. 
The OFT will refer the matter if it believes 
that the merger will substantially lessen 
competition. The Competition Commission 
has 24 weeks (again, this can be extended) 
to determine whether the merger has 
the effect of substantially lessening 

competition. 
Notification to the European Commission 
(“EC”) 

Notification to the EC is compulsory where 
the transaction results in a change of 
control and both target and buyer satisfy 
either of the turnover tests. 

The first test requires both target and buyer 
to have a combined worldwide turnover in 
excess of 5 billion Euros, and an individual 
EU turnover of 250 million Euros. Please 
note that the latter part of the test is not 
satisfied if two-thirds of the EU turnover 
is in one country and subsidiaries, 
parent company etc are included in the 
assessment. 

The second test requires both target and 
buyer to have a worldwide turnover of 2.5 
billion Euros, combined turnover in no less 
than three EU countries in excess of 100 
million Euros, an individual turnover in 
excess of 25 million Euros in at least three 
EU countries and a total EU turnover in 
excess of a 100 million Euros. 
•        EC has 25 working days to make an 

initial assessment and then 90 working 
days if the transaction is problematic; 

•       Transactions which “significantly impede 
effective competition in particular as a 
result of the creation or strengthening 
of a dominant position” will not be 
permitted; and 

•       Appeals can be made on a decision by 
the EC on a point of law or procedure. 
Appeals must be brought within two 
months.
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Commercial Property

Andrew Rothwell 
Head of Commercial Property 
T: +44 (0)1392 333811 
M: +44 (0)7887 676846 
a.rothwell@ashfords.co.uk

www.landregistry.gov.uk 
www.hmrc.gov.uk

Key Contact

Useful Links

The concept of land ownership and possession in 
the UK has a long a complicated history and is now 
largely governed by statute.  The British monarchy 
has absolute ownership of the majority of land in 
England and Wales. Legal entities such as individuals or 
companies are able to acquire an interest in the land.  
There are two main ways in which a legal entity can 
possess and enjoy land; either by the acquisition of a 
freehold interest (which is the closest thing to absolute 
ownership) or a leasehold interest (whereby you usually 
pay money to a landlord and hold the property for a 
certain number of years).
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Land Registration 

The Land Registration Act 2002 came into 
force on 13 October 2003. From this date, 
all transfers of freehold interests and leases 
with terms over seven years, or existing 
leases sold or assigned with seven years 
left to run, must be registered with the Land 
Registry. Registration provides evidence of 
your entitlement to those interests.

The Land Registry runs a centralised land 
registration system and guarantees title 
to land. The title for ownership of land is 
evidenced by official copies and title plans, 
which can be obtained from the Land 
Registry. 

Freehold Ownership and Acquisition 
Freehold ownership is an estate in land 
which provides the holder of the estate with 
rights of ownership. The most common 
type of freehold interest is “fee simple”, 
which is, effectively, absolute ownership. 
The best form of fee simple title is absolute 
title. 

To acquire freehold or leasehold interest 
in land it is standard practice, and 
recommended, that the title to and the 
condition of the land are investigated. 
This is because the purchaser acquires 
the property at his own risk. It is important 
to ensure that the property is correctly 
defined, for example, ensuring the title plan 
correctly identifies the boundaries, and that 
the vendor has appropriate title.

A freehold interest may be subject to 
restrictive covenants that may limit the 
use of the land. The land may also be 
subject to or have the benefit of rights 
and reservations (for example a right of 

way, or a right to connect into and use 
utilities such as water, gas, telephone or 
electricity). These will be referred to in 
the title register. A full review of the title is 
recommended and would be required by a 
mortgage lender. It is also recommended 
that certain searches are undertaken from 
public records to obtain information relating 
to the property, including: 
•       Environmental search: This is a 

report on the site history and other 
environmental factors affecting the 
property; 

•        Chancel search: Some properties 
are located in areas within a historical 
boundary in parishes which continue 
to have potential chancel repair. This 
means that local residents are liable 
to contribute to the cost of repairs 
if requested by the local parish. 
Indemnity insurance can be purchased 
to cover this cost; 

•       Enquiries of Local Authority: This 
search provides information on roads 
servicing the property and whether they 
are publicly maintained, or maintained 
at the expense of local residents. 
The search also provides other local 
information on drainage and whether 
the property is in an area affected by 
radon gas; and 

•       Utility Searches: These are reports 
from utility companies confirming 
whether the property is connected to 
services maintained at the expense 
of the provider and to inform the 
prospective purchaser of the route of 
such services. 

These searches are by no means exclusive 
and there are other searches that may 
need to be undertaken, depending on the 
nature and characteristics of the property. 

Leasehold Ownership 

Leasehold ownership is an estate in land 
which provides the holder of the estate with 
rights of possession and use of the land, 
usually for a fixed period of time. A freehold 
owner grants the leasehold interest. The 
best form of leasehold title is absolute title. 

Lease Terms 

A leasehold interest is usually documented 
by way of a lease or tenancy agreement. 
A full review of the freehold title (as 
referred to above) and terms of the lease is 
recommended. A lease will usually include 
the following terms: 
•       Premium: For longer term leases (over 

60 years) a premium is usually payable 
on acquisition in a similar manner to 
freehold property. For shorter leases 
(25 years or less), a fixed annual fee 
(which is paid quarterly) is usually due. 
This is known as rent. It is standard 
practice for shorter leases to have a 
rent review every three or five years; 

•        Premises: It is important to consider 
the definitions of the “Premises” to 
ascertain whether the whole of the 
land is included, or just the building. 
The Premises may include the whole 
of the building or just the interior of the 
building; 

•        Term: The length of the lease should 
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always reflect the business needs 
and it may be appropriate to include 
a ‘break clause’ in the lease. A break 
clause is a term that allows the lessee 
i.e. the owner of the leasehold interest 
to terminate its rights under the lease. 
Most commercial leases will contain a 
break clause; 

•       Repairs: It is preferable to require a 
freeholder owner to take responsibility 
for the repairs for shorter leases, as 
repairs can be unexpected and costly. 
Often for leases of terms of 25 years 
or more the tenant will be responsible 
for the cost of all the repairs to the 
premises, whereas for a short term 
lease i.e. 12 months, the tenant will only 
be responsible for the interior; 

•       Alienation of leases: Disposing of a 
lease, whether by assignment (selling 
it) or subletting, is only permitted if there 
is a term in the lease which specifically 
allows alienation. Often shorter leases 
require the freehold owner’s consent; 
and 

•         Insurance: The tenant should ensure 
that it has the benefit and protection 
of the insurance policy. A tenant is 
often required to pay an appropriate 
contribution towards the cost of the 
insurance. 

VAT 

The Value Added Tax Act 1994 imposes 
a tax liability which is payable on certain 
goods and services. If the current owner 
has elected to waive its exemption for 
VAT purposes, VAT will be payable by a 
purchaser or tenant on the premium or rent 
due. In certain circumstances this will be 
fully recoverable. 

Stamp Duty Land Tax (“SDLT”) 

Stamp Duty Land Tax (SDLT) is usually 
payable on the purchase or transfer of 
property or land in the UK where the 
amount paid is above a certain threshold. 
Almost all land and property transactions 
must be notified to HM Revenue & Customs 
(HMRC) on a Stamp Duty Land Tax return 
within 30 days, even where no tax is due. 

Tax Planning: When acquiring or disposing 
of an interest in land it is important to 
consider the tax implications to effectively 
structure the transaction to minimise tax 
liabilities. Careful planning will affect the 
impact of SDLT, VAT corporation tax, 
income tax and capital gains tax due. 

The Regulatory Reform (Fire Safety) 
Order 2005 (“Fire Order”) & The 
Control of Asbestos Regulations 2006 
(“Asbestos Regulations”) 
The Fire Order requires a responsible person 
to carry out a fire safety risk assessment 
and implement any recommendations. The 
Asbestos Regulations require a duty holder 
to manage the risk of asbestos to ensure 
that a suitable and efficient assessment 
is carried out by an accredited person, 
and that all steps that are reasonable in 
the circumstances (having regard to the 
condition of any asbestos which may be 
assumed to be present in the premises) 
are carried out. The Fire Order and 
Asbestos Regulations both apply to non 
domestic premises or domestic premises 
with common parts. 

Non-compliance with Fire Order and 
Asbestos regulations carry criminal 
sanctions as well as fines and, if the 
assessment is not in place, mortgage 
lenders often will not allow money to be 
borrowed.
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Data Protection

Garry Mackay 
Partner 
T: +44 (0)1392 333931 
M: +44 (0)780 1074241 
g.mackay@ashfords.co.uk

www.informationcommissioner.gov.uk

Key Contact

Useful Links

Whilst the UK does not have a specific privacy law, 
legislation such as the Data Protection Act 1998 and the 
Human Rights Act 1998 has given individuals a greater 
deal of control over how their information is obtained 
and used. 

Data protection law has arisen from an EU Directive 
and, as such, there is a common requirement across 
the EU to operate in a relatively consistent manner 
when it comes to personal data.
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The Data Protection Act 1998  
(the “DPA”) 

The DPA essentially regulates the use 
of “personal data”. Personal data is 
information that relates to a living individual. 
This includes, for example, names and 
addresses, health records, hobbies, 
preferences, religion etc. Businesses that 
process personal data are required to: 
•        Register (referred to as “notify”) with 

the Information Commissioner. This 
involves the completion of a form 
setting out the type of data collected 
and what it will be used for. An annual 
fee is payable. The level of fee is 
dependent on the size and turnover of 
the business; 

•       Comply with the “Eight Principles”. 
These essentially require a business to 
ensure that information is accurate, up 
to date, relevant, secure and only kept 
for as long as necessary. In addition, 
businesses are required to ensure that 
personal data is processed “lawfully” – 
usually this means that the individual 
has given their consent; 

•       Only transfer personal data outside 
the EU if the recipient country has 
adequate data protection laws in 
place. Care and advice should be 
taken before information is transferred 
outside the EU; and 

•       An individual has a right, on payment 
of a fee (generally limited to £10), to 
require a business that is processing 
their personal data to inform them 
what information they hold and what 
it is being used for. Businesses have 
a maximum of 40 days in which to 
respond. 

Businesses that fail to comply with the DPA 

face unlimited fines and/or a requirement 
to destroy or rectify the information they 
hold. Businesses can face claims from 
individuals if the individual suffers distress 
or damage as a consequence of a breach 
of the DPA. 

Points to note: 
•       The DPA only relates to living individuals; 
•       There is no such thing as a “group 

registration”. Companies operating in 
the UK must ensure that all companies 
have registered/notified; 

•       The DPA is not just regulating how 
electronic data is used. The DPA also 
extends the remit of data protection 
to cover certain manual records or 
records that are held as part of a 
“relevant filing system”. Whilst this 
requires the record (unless dealing with 
a government authority) to be held in a 

“structured” manner, the impact of this 
means that businesses need to ensure 
that they have an effective control over 
the information they hold; 

•       Group companies need to ensure that 
individuals have consented to their 
personal information moving between 
groups in the same way as they would 
for other external parties; 

•         Individuals can remove consent to 
receiving marketing material etc. at 
any time;

•       The DPA will also catch opinions and 
statements and so care should be 
taken as to what is written, as it may be 
disclosable; and

•       Some recent fines levied have been 
in excess of £50,000 which indicates 
that the Information Commissioner is 
“stamping down” on non-compliance. 
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Consumer Law

Antony Lee
Partner 
T: +44 (0)1392 333987
M: +44 (0)7779 657629
a.lee@ashfords.co.uk

www.consumerdirect.gov.uk 
www.tradingstandards.gov.uk 
www.oft.gov.uk 
www.ashfords.co.uk

Key Contact

Useful Links

In addition to the Sale of Goods Act 1979 and the 
Supply of Goods and Services Act 1982 (see Commercial 
Contracts), consumers are protected by a raft of 
additional regulations, several of which are derived 
from EC legislation.
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Consumer legislation 

Consumer legislation is a complicated 
and often convoluted area of law. Rights 
of consumers are often couched in very 
vague language such as “reasonable”. In 
summary, the main areas are: 
•       Consumer Protection from Unfair 

Trading Regulations 2008, which 
introduced a general prohibition on 
traders treating consumers unfairly 
and requires businesses not to mislead 
consumers through acts or omissions, or 
subject them to aggressive commercial 
practices. Although these regulations 
apply primarily to business-to-consumer 
practices, elements of business-to-
business practices are also covered 
where they affect, or are likely to affect, 
consumers; 

•       Sale and Supply of Goods to Consumers 
Regulations 2002, which deal specifically 
with consumer guarantees; and 

•        The Cancellation of Contracts made in 
a Consumer’s Home or Place of Work 
etc. Regulations 2008, which give 
consumers a right to cancel a contract 
that they enter into away from a trader’s 
place of business. It is not necessary for 
the consumer to give a reason for the 
cancellation. The cancellation period is 

seven calendar days from the receipt of 
the notice of the right to cancel. 

Consumer credit licensing 

Additional requirements are imposed by the 
Consumer Credit Act 1974 where a business 
offers goods or services on credit or for hire 
to consumers. Such a business requires a 
licence from the Office of Fair Trading. 

A number of exemptions were introduced by 
virtue of the amendments brought in by the 
Consumer Credit Act 2006; notably, where 
the lending is to high net worth individuals or 
where the lending is for a sum over £25,000 
and wholly or predominantly for business 
purposes. Nevertheless, care must always 
be taken and advice sought to ensure 
your business is fully compliant with the 
legislation, especially where your business 
undertakes a range of activities, some of 
which are exempt and some of which are 
caught by the requirement for a licence. 

Arranging credit is also regulated by the 
Consumer Credit Act 1974 and requires a 
licence. 

The Consumer Credit Act limits a credit 
broker’s charges to £5 if, following an 
introduction to a lender, an agreement is not 
signed within six months. If more than that 

has already been paid, brokers must refund 
the excess on request. 

The application for a licence must be made 
to the Office of Fair Trading and can be 
made online or by post. The application 
must include the applicable fee – guidance 
on the current fee structure can be found on 
the Office of Fair Trading website. 

When assessing the application for a 
licence, the Office of Fair Trading considers 
a number of factors including, by way of 
example, the following: any offences or 
convictions connected to the business or 
any individual running the business; any 
contravention of consumer protection 
legislation, including the Consumer 
Protection from Unfair Trading Regulations 
2008; consumer complaints and evidence 
of poor business practice. 

The licence will be issued in the name of 
your limited company or your partnership, 
but will be in your own name if you are 
operating as a sole trader. 

The Consumer Credit Act 1974 also 
imposes a number of obligations in respect 
of the information which must be included in 
any agreements covered by the legislation 
and the manner in which this information is 
presented.
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Tax and Accountancy Practice

Angus Bauer 
Head of Tax 
T: +44 (0)1392 333922
M: +44 (0)7843 265350 
a.bauer@ashfords.co.uk

www.hmrc.gov.uk

Key Contact

Useful Links

The tax implications of investing or doing business in 
the UK will be key to any decision on the best way 
to proceed. The UK has a large network of double 
taxation agreements with other countries, to limit the 
exposure of being taxed both in the UK and in another 
jurisdiction. This is a complex area and it is vital that 
specialist advice is taken. We have set out below an 
overview of the key areas for you to consider.
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Corporation Tax 
•       UK resident companies are chargeable to 

corporation tax on their worldwide profits 
(both income and capital gains) wherever 
arising; 

•       Companies generally will be treated as 
resident in the UK if they are incorporated 
in the UK. They will also be treated 
as resident in the UK if they are not 
incorporated in the UK but they are 
managed and controlled in the UK; 

•         A non-UK resident company that carries 
on a trade in the UK through a permanent 
establishment in the UK is liable to 
corporation tax on the profits of a permanent 
establishment it has in the UK; 

•       Companies will pay corporation tax based 
on profits made during its accounting 
period (this is determined by the company 
and generally cannot exceed a 12 month 
period for tax purposes); 

•       The amount of tax payable will vary 
depending on the range of profits made. 
The current rate of corporation tax payable 
is between 21–28%; 

•       Taxable profits are calculated in accordance 
with UK Generally Accepted Accounting 
Practice (UK GAAP), or the International 
Accounting Standards, but are adjusted 
for tax purposes to disallow certain items; 

•       Tax is usually payable nine months after 
the end of the period to which the company 
prepares its accounts; and 

•         Companies must submit a tax return within 
12 months of its accounting year end. This 
can be extended in limited circumstances. 

Income Tax 
•       Charged on the total income and profits 

of individuals and unincorporated 
businesses; 

•       Tax year runs from 6 April – 5 April; 
•         The top rate of income tax is 40%. There 

are a number of other scaled rates 
depending on level of income and profits; 

•         Generally, employers are required to 
deduct income tax and national insurance 
(see below) from the amount paid weekly 
or monthly to employees. Employers are 
responsible for paying this tax to the UK 
tax authorities; 

•         Individuals who are in business but are 
not employed have to account to the UK 
tax authorities for income tax in two equal 
installments: on 31 January in the year of 
assessment, and on the following 31 July; 

•       There are a number of “allowances” and 
reliefs that will reduce the income tax 
liability; 

•        Subject to the rules relating to double 
taxation, UK residents are generally taxed 
on total income and profits wherever 
arising, whereas non-UK residents are 
generally taxed on the income arising 

from their UK venture only; 
•         If you are in the UK for 183 days or more 

in the tax year, you will always be resident 
here. There are no exceptions to this. You 
count the total number of days you spend 
in the UK – it does not matter if you come 
and go several times during the year or 
if you are here for one stay of 183 days 
or more. If you are here for less than 183 
days, you might still be resident for the 
year; 

•        You should, however, always look at the 
pattern of your lifestyle when deciding 
whether you are resident in the UK. 
Things you should consider would include 
what connections you have to the UK 
such as family, property, business and 
social connections; 

•         Even when you are not in the UK for 183 
days during a tax year, if you are making 
several visits you must also consider the 
average number of days that you spend 
here. If, when you first start to visit the 
UK, you do not know how long you will 
continue to visit and your visits average 91 
days or more per tax year over a four year 
period, you will be resident and ordinarily 
resident from the fifth year if you continue 
to visit; 

•       If you intend to stay in the UK permanently 
for more than three years then you will be 
resident from the date you arrive; 

•        If you are resident but not domiciled in the 
UK, you can claim to use the remittance 
basis for both foreign income and foreign 
capital gains. If you use the remittance 
basis you will only be taxed in the UK on 
foreign income and gains to the extent it is 
brought into the UK. You will still pay UK 
tax on your UK-source income and gains 
as they arise or accrue; 

•         If you choose to claim the remittance basis 
and at any time in the year of the claim 
you have been resident in the UK for at 
least seven of the previous nine tax years, 
you will have to pay the Remittance Basis 
Charge (RBC) when you have £2,000 or 
more unremitted foreign income and/or 
gains arising/accruing in the tax year; 

•         The RBC is an annual charge of £30,000 
and is tax on your unremitted foreign 
income and/or gains; and 

•         If you pay the RBC you will still have to 
pay UK tax on your UK income and gains 
and any foreign income and gains which 
you remit to the UK. You will also lose your 
entitlement to UK personal tax allowances 
and reliefs for income tax and the Annual 
Exempt Amount for Capital Gains Tax. 

Capital Gains 
•       UK resident companies and individuals are 

subject to tax on any capital gains made 
anywhere in the world; 

•       Capital gains made by companies are 
subject to corporation tax (see above); 

•       Capital gains made by individuals are 
subject to capital gains tax at the flat rate 
of 18%, though this can be reduced to 
10% in certain circumstances where the 
asset owned by an individual is a business 
asset and has been owned for at least 12 
months; 

•       Non-UK resident companies and non-
UK resident individuals in certain 
circumstances may not be liable to pay 
tax on capital gains; 

•       Tax is payable on gains made on the 
disposal of “chargeable” assets. These 
include, for example; land and property 
(though the sale of an individual’s principal 
private residence is exempt), shares and 
certain securities, intellectual property and 
goodwill. There is no capital gains tax on 
the sale of personal possessions worth 
£6,000 or less; 

•       The taxable gain is calculated on the 
difference between the sale proceeds and 
the acquisition cost. Each person has an 
annual exempt amount which is deducted 
from the taxable gain before applying the 
flat rate of tax of 18%. The annual exempt 
amount for 2009/10 is currently £10,100 
for each individual; 

•        The payment of capital gains tax can be 
deferred if proceeds from the disposal are 
used to acquire further qualifying assets; 
and 

•       A substantial shareholding (over 10%) in 
a qualifying trading company can be sold 
free of corporation tax on gains made 
by a qualifying group company provided 
the shares have been held for at least 12 
months and certain other conditions are 
satisfied. 
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VAT 
•       This is essentially a turnover tax on the 

supply of goods and services; 
•       The standard rate currently is 15% (but 

will change back to 17.5% at the end of 
this year). Some goods and services 
are exempt or charged at zero rate. In 
addition, certain goods and services 
(including the provision of gas and 
electricity to consumers) are at lower rates 
than the standard; 

•       Businesses are required to register for 
VAT once their turnover exceeds £68,000, 
though they can voluntarily register; 

•       VAT returns and payments are usually filed 
quarterly with the UK tax authority; and 

•       VAT registered businesses are entitled to 
a credit for VAT which has been charged 
to them. This will reduce the net amount of 
VAT payable but could also give rise to a 
repayment of VAT. 

Stamp Duty 
•       Stamp duty is payable on the consideration 

for the acquisition of shares. This rate is 
currently 0.5%. Shares cannot legally be 
registered unless the correct amount of 
stamp duty has been paid; and 

•       Stamp Duty Land Tax is payable on the 
acquisition of land or an interest in land 
(including leases). The rate will vary 
depending on the acquisition price. The 
maximum rate of SDLT payable is 4% on 
acquisitions exceeding £500,000. 

National Insurance (“NI”) 
•       Payable by both employees and employers; 

•       The maximum rate payable by both 
employers and employees is currently 
12.8%; 

•       Employers are required to deduct 
employees’ NI from wages and salaries 
paid to employees and pay this to the UK 
tax authority; 

•        In addition, employers must pay 
employers’ NI to the relevant tax authority. 
These are deductible as a business 
expense. It is generally unlawful for 
employers to deduct their employer’s 
NI liability from employees’ wages and 
salaries; and 

•       Self employed individuals pay NI at a 
different rate. 

Groups of Companies 
•       The rate of corporate tax payable by each 

company in the UK will be affected by 
the number of companies that make up a 
worldwide group of which it is a member; 

•       Certain reliefs apply to groups of 
companies that are resident in the UK or 
those which have group members in the 
European Union (a “European Group”). 
These reliefs include being able to 
surrender trading losses made in a group 
company to another group company 
which has made a profit; 

•       Generally assets can be transferred 
between UK group companies and from 
a UK resident company to a European 
Group company without being chargeable 
to corporation tax on capital gains 
made. The gain, however, will become 
chargeable if the group company that 
acquires the asset leaves the group within 
six years of acquiring it; 

•       Transfers of land between group companies 
are generally exempt from stamp duty 
land tax (subject to the acquiring company 
being a member of the group for at least 
three years); 

•       VAT can be ignored on transactions 
between companies that have been 
registered as a VAT group; and 

•       Double taxation agreements should be 
carefully reviewed to assess the tax 
impact of paying and receiving dividends, 
interest, licence fees and royalty payments 
between companies which are resident in 
different jurisdictions. 

Transfer pricing 
This relates to both intra-UK and cross border 
transactions. Essentially, the legislation 
applies where the terms of a transaction 
between connected parties differs from 
that which would have been made if it had 
been at arms’ length. If this results in a tax 
advantage then the legislation can operate to 
force parties to calculate the profit and loss 
on what the arms’ length price would have 
been. The UK follows the OECD guidelines in 
determining arms’ length calculations. There 
are exemptions depending on the size of the 
business. 

Businesses can be fined for failing to comply. 

Reliefs 
Inevitably there are various exemptions and 
reliefs available which will assist businesses 
in either reducing their tax liability or delaying 
their obligations. It is therefore important that 
advice is taken from the outset.
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Finance & Banking

Clare Brewer
Partner
T: +44 (0)1392 333991 
M: +44 (0)7525 668054 
c.brewer@ashfords.co.uk

www.bvca.co.uk 
www.businesslink.gov.uk

Key Contact

Useful Links

One of the major considerations for any venture in 
the UK will be how to finance it. There are a number 
of options that are worth considering. Naturally, the 
source and amount of funding will be dependent on the 
size of the business and the marketing strategy.
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Equity finance 
The two key options for raising equity finance 
are: 

Business Angels 
Business Angels are networks of wealthy 
individuals who will often provide finance to 
ventures in return for an equity stake. The 
amount of money varies but most business 
angel investments are below £250,000. 
Business Angels can be accessed in a 
number of ways, but most regions will have 
investment networks that can be contacted 
through the local government-funded 
business links.

The involvement in day to day matters will 
vary depending on the business angel. 

It should be noted that the key consideration 
for any business angel will usually be the 
tax incentives available for such investment. 
Many angels will require any investment to 
be structured, so as to take advantage of EIS 
relief.

Venture Capital (“VC”) 
The alternative is venture capital funding. 
Again, the amount of funding available from 
VCs varies hugely. VC funding continues to be 
a popular source of funding. The continuing 
economic difficulties has led to an increased 
number of VCs stepping in to provide finance 
to cover what has traditionally been perceived 
to be the role of the banks.

VC funding needs to be considered carefully: 
•       VCs are generally looking for a fast and 

significant return on their investment; 
•       The costs of bringing a VC on board can 

be expensive. Investment agreements 
can be complex and VCs will want to 
see a strong business plan with clear 
projections; 

•       VCs can have a very “hands on” approach 
to the business and the investment 
agreement will usually give them strong 
control; and 

•       VCs can, however, bring specific expertise 
to the business and its particular sector. 

It should be noted that, in general, VCs are 
looking to invest in excess of £1m. As a 
consequence, there has been a gap between 
the traditional role of the business angel and 
that of the VC. This is generally referred to 
as the “equity gap”. A number of government 
backed funds known as “Enterprise Capital 
Funds” have been set up to deal with this 
but it can still be difficult to obtain funding 
between £250,000–£1m. 

Loan finance 
Most businesses will borrow money (debt) 
rather than sell shares (equity) in the 
business. Debt finance is normally available 
in smaller amounts than equity, and many 
small to medium sized companies (SMEs) are 
too small for formal equity. 

Banks Between 60% and 70% of SMEs call 

on their local bank to borrow to start up or 
fund growth. Bank funding is the most typical 
form of debt financing and can be either an 
overdraft (repaid on demand by the bank) or 
a term loan (repaid by instalments and in full 
on a specified date). Overdrafts tend to fund 
cash flow whereas term loans tend to fund 
capital expenditure. 

Interest The interest rate can either be 
a floating or fixed rate. Banks often like 
borrowers to enter interest rate “swaps” to fix 
the interest rate to give certainty but this can 
cause problems for fast-growing companies 
that consume capital very fast. 

Security Typically the loan is secured against 
an asset and/or personally guaranteed by an 
individual, usually a Director or shareholder 
of the borrowing company. Secured loans are 
often cheaper than other more risky types of 
borrowing. 

Due to the recent economic difficulties, the 
UK Government has announced various 
schemes to help promote the availability of 
funding to businesses. These include: the 
“Working Capital Scheme”, where the UK 
Government is providing guarantees of up to 
£10 billion to support bank lending of up to 
£20 billion for businesses with a turnover of 
up to £500 million, the “Enterprise Finance 
Guarantee Scheme”, available until 31 March 
2011 is aimed at small to medium sized 
businesses with an annual turnover of up to 
£25 million, and the “Capital for Enterprise 
Fund”, which has now reached the end of 
its investment period, provided £50 million 
of UK Government funding to viable small 
businesses.   

Asset Based Lending (“ABL”) 
Asset-based lending is any kind of lending 
secured by an asset. This means that if 
the loan is not repaid, the asset is taken. 
The main forms are leasing and invoice 
discounting (covered below). However, ABL 
can also involve lending against inventory 
(stock lending), specific machinery and 
equipment and can also include assets such 
as intellectual property. 

This type of lending is often used for 
companies that have unusual assets or 
an unusual structure, meaning that normal 
routes for raising funds are not available. ABL 
is usually accompanied by high interest rates. 

Finance leasing and operating leasing 
Other types of debt finance that are 
increasingly popular include leasing, a way 
of borrowing to buy specific equipment or 
machinery. 

A finance lease, or capital lease, is a type of 
lease. It is a commercial arrangement where 
the lessee (customer or borrower) will select 
an asset (equipment, vehicle, software), the 
lessor (finance company) will purchase that 
asset and the lessee will have use of that 
asset. During the lease the lessee will pay 
a series of rentals or instalments for the use 
of that asset and the lessor will recover a 
large part or all of the cost of the asset and 

will earn interest from the rentals paid by the 
lessee. The lessee has the option to acquire 
ownership of the asset at the end of the lease. 
The finance company is the legal owner of the 
asset for the duration of the lease. 

In a finance lease, the lessor will recover all 
or most of the cost of the equipment from the 
rentals paid by the lessee. In an operating 
lease, the lessee only uses the asset for 
some of the asset’s life. In an operating lease, 
the lessor will have a substantial investment 
or residual value on completion of the lease. 

In a finance lease, the lessee has the benefits 
and risks of economic ownership of the 
asset (e.g. risk of obsolescence, paying for 
maintenance, claiming capital allowances/
depreciation). In an operating lease, the 
lessor has the benefits and risks of owning 
the asset. 

Factoring and Invoice Discounting 
There is also factoring and invoice discounting, 
where the small business borrows against 
sales. With factoring and invoice discounting, 
a lender pays a business the value of debts 
owed to that business in exchange for an 
agreed percentage of the value of the debt, 
often between 5–10%. In general, factoring 
involves the invoice being “sold” to the 
lender whereas invoice discounting involves 
borrowing money against the invoice. 

Grants 
There are a number of grants available. 
These will depend largely on the business 
and its geographical location and so advice 
should be taken to determine what grants are 
available and where. It is important that this is 
done early as it may pre-determine where any 
business is based. 

Grants can be available for a whole range of 
reasons including: 
•        Assisted area grants which are provided 

through the Selective Finance for 
Investment and the Regional Selective 
Assistance schemes; 

•       Innovation, Research and Development 
Grants; 

•       Training Grants and subsidised consultancy 
services; and

•       Grants for Business Investments for the 
acquisition of key assets to help create 
and safeguard jobs.
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The UK has a highly developed financial services 
sector and the City of London is perceived to be a key 
international financial centre. Regulation of financial 
services with a view to maintaining the integrity of 
financial markets is of fundamental importance to 
the UK economy and the Financial Services Authority 
(“FSA”) assumes an enormously important role as a 
single regulator for a wide range of financial services 
sectors including banking, insurance, broking/dealing, 
investment funds and custodial services.
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Although some aspects of the UK’s financial 
services regulatory system derive from 
EU legislation (eg. regulatory capital, retail 
investment fund requirements, insurance 
broking), the UK model has provided the 
benchmark for the pan-EU financial services 
regulatory regime, as recently enhanced by 
the implementation across Europe of the 
over-arching and expansive provisions of the 
EU Markets in Financial Instruments Directive 
(“MiFID”). The FSA has, for the past decade, 
operated as a single regulator across the 
entire UK financial services sector.  However, 
in the wake of the recent financial crisis the 
coalition government of the day proposes 
to restore bank regulation to the Bank of 
England, which organisation was charged 
with both prudential and conduct regulation 
of banks within the UK until the turn of the 
century.  In addition, it is proposed that the FSA 
itself be substantially reformed and possibly 
replaced by a successor organisation.  At the 
time of writing a governmental consultation 
document remains eagerly awaited.

In broad terms, the sector’s regulation involves 
the licensing of firms by the FSA. The FSA, 
through its various divisions and departments, 
imposes requirements upon those it licenses 
in respect of prudential matters (regulatory 
capital and risk), qualification requirements 
(at firm and employee level), systems and 
operational controls, conduct of business, 
reporting and notifications and complaints 
and redress. In the areas of complaints and 
redress there is a well resourced Financial 
Ombudsman Service that functions as an 
independent agency charged with settling 
complaints between consumers and 
regulated firms and a Financial Services 
Compensation Scheme, funded by levies and 
fines imposed upon regulated firms, which 
provides compensation (subject to financial 
limitations) to those suffering from regulated 
firm insolvencies. Overall the regulatory 
system is very sophisticated and complex – 
essentially just what one would expect within 
a world leading financial services sector.

 

Regulated Activities 
FSMA lays down a primary general 
prohibition in respect of the unauthorised 
conduct of “regulated activities” from within 
the UK – although there are a limited 
number of exemptions. The only real route to 
authorisation is the grant of permissions by 
the FSA, which require an applicant to satisfy 
certain threshold conditions and which subject 
the authorised entity to FSA regulation. The 
perimeter of FSA regulation is therefore 
prescribed by reference to the conduct 
of certain specified activities in relation to 
certain specified investment products under 
the FSMA (Regulated Activities) Order 2001 
(the “RAO”). Illegitimate business conduct in 
this sector is sanctioned by criminal penalties, 
civil liability and the unenforceability of 
resulting arrangements. 

Subject to a variety of exceptions and 
exemptions, the most significant regulated 

activities are essentially: 
•       Accepting deposits (e.g. retail banking) 

and issuing electronic money; 
•       Effecting, carrying out, arranging and 

administering contracts of insurance (both 
general and long term); 

•       Dealing in specified investments as 
principal or as agent, and arranging any 
such dealings; 

•       Managing, safeguarding and administ-
ering specified investments; and 

•       Establishing and operating certain 
collective investment arrangements (e.g. 
unit trusts, and variable capital investment 
companies). 

Specified Investments 
The above regulated activities fall to be 
regulated under the RAO when conducted 
in relation to specified investments. These 
include all of the investments that one would 
expect, ranging from standard securities 
(stock, shares, bonds, gilts) to more exotic 
synthetic or derivative instruments (futures, 
options, contract for differences etc) and, 
in particular, include insurance contracts, 
mortgages, deposits and certain specific 
investments, such as funeral plans and 
home purchase plans. The list of specified 
investments has been built up over time on 
the basis of experience dating back a number 
of decades, and is regularly expanded as the 
industry innovates to develop new products. 

Financial Promotions 
Although arranging transactions in 
investments is a regulated activity that 
requires FSA authorisation, there is no 
specific provision for the regulation of the 
activity of marketing investments. 

Instead, FSMA includes restrictions on the 
communication of invitations or inducements 
to engage in investment activities (financial 
promotions in the FSA jargon). These 
restrictions do not apply to financial 
promotions issued or approved by FSA 
regulated firms – those firms being obliged 
to comply with the FSA’s procedures and 
standards applicable to financial promotions 
prior to issuing or approving them. The reach 
of these restrictions is considerable and non-
compliance is again sanctioned by criminal 
offences, civil liability and the unenforceability 
of resulting investment agreements. 

This can pose particular difficulties in the 
case of offshore internet promotions which, 
typically being accessible from within the 
UK, can in theory at least infringe FSMA in 
this area. Enforcement, however, is a matter 
of discretion to a considerable degree and 
many offshore financial promotions can be 
expected to prohibit participation from outside 
selected jurisdictions where local compliance 
requirements have been researched and met.

 

FSA Regulation 
Whilst it is always worth considering whether 
a given business can be conducted outside 
the perimeter of FSMA regulation (e.g. by 
operation from outside the UK, by restructuring 
the activity or by “sheltering” under the FSA 
authorisation of another firm as an “appointed 
representative”) many businesses will 
require an FSA licence in order to operate 
as intended. Indeed, the required “Regulated 
by the FSA” language on regulated firms’ 
stationery and communications can lend 
credibility and respectability to the operation 
– note, however, that the FSA will require an 
applicant for authorisation to prove a need for 
their licence. 

Nevertheless, the “glory” of an FSA 
authorisation must always be balanced with 
the “grief” of compliance. In this regard, 
FSMA requires that the FSA be, and 
remain, comfortable that its member firms 
satisfy certain “threshold conditions” for 
authorisation. These threshold conditions 
cover matters such as: 
•       Fitness and propriety: the applicant/

member must prove itself (by track record 
and/or composition) to be fit and proper 
for FSA authorisation; 

•       Regulatory capital: the applicant/member 
must demonstrate the financial resources 
appropriate to its operations and risk 
profile; 

•       Systems and controls:   adequate 
operational resource must be available to 
properly run and control the business, and 
if out-sourced, the integrity and supervision 
of such out-sourced operations must be 
assured; 

•       Customer dealings: specific require-
ments as to client categorisation, 
customer contracts, risk warnings, etc 
are imposed and, as the FSA further 
develops its principles-based regulation, 
prescription in this area is enhanced by 
the over-arching requirement of “treating 
customers “fairly”, known as TCF; 

•       Conduct of business: detailed rules for 
the manner in which investment business 
is conducted, typically in accordance with 
a compliance manual applicable to all 
relevant staff, are imposed upon member 
firms; 

•       Approved persons: staff within member 
firms who are involved in the conduct or 
supervision of regulated activities must 
be shown to be fit, proper, suitably trained 
and appropriately qualified (often requiring 
examinations and diplomas as investment 
professionals); and 

•       Reporting and records: FSA member 
firms must regularly report on financial 
and operational matters, are required to 
notify (sometimes obtaining clearance 
in advance) certain matters and must 
maintain proper business records for 
prescribed periods.
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The UK has a highly respected judicial and arbitration 
system, offering sophisticated and specialist commercial 
dispute resolution services. However, for non-UK 
businesses who find themselves in a dispute in the UK, 
the formal mechanism of the UK court process can appear 
complicated, lengthy and expensive. For those reasons, 
emphasis is placed on resolving disputes by alternative 
dispute resolution methods (“ADR”) (see below).
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The Civil Courts 
Substantial business claims are usually 
initiated in the High Court in London or in one 
of its District Registries. Smaller disputes may 
be appropriate for one of the County Courts 
based in most major towns or cities around 
the UK. 

Court Procedure 
The UK court process is adversarial in nature. 
Each party argues its case before a single 
judge who makes a decision on both the facts 
and the law presented by each side. Unlike 
many European jurisdictions, UK judges do 
not adopt an inquisitorial role. 

Court procedure is governed by the Civil 
Procedure Rules (CPR). One of the 
overriding objectives of the CPR is the saving 
of expense. Therefore, parties in a dispute 
are encouraged to comply with pre-action 
protocols, which have the aim of ensuring 
that relevant information and evidence is 
exchanged. Those who ignore the pre-action 
protocols may be penalised by the court by 
way of adverse costs orders. In addition, 
parties are at all times encouraged to make 
use of ADR procedures. 

The court procedure generally takes the 
following course: 
•       The claimant formally states its case 

and the defendant formally states its 
defence; 

•         If the claimant believes that the defendant 
does not have a reasonable prospect of 
defending the claim, it may apply to the 
court for summary judgment; 

•         If there is no application for summary 
judgment, the court will consider the 
statements of case and allocate the claim 
to a procedural track, primarily based on 
its value; 

•       Claims under £5,000 are dealt with in the 
County Court under a small claims track 
procedure. Claims under £25,000 are also 
dealt with in the County Court under a fast 
track procedure. Claims of over £25,000 
or of particular complexity are allocated 
to a multi-track and may be dealt with  
in either the County Court or the High 
Court; 

•       Unklike many other jurisdictions, the CPR 
provides for comprehensive procedures 
covering the compulsory disclosure and 
exchange of documentary evidence,  
including evidence held in electronic form, 
even if such evidence is harmful to the 
disclosing party’s case; 

•       Next there is the preparation and 
exchange of written statements of 
witnesses of fact; 

•        If appropriate, and permitted by the court, 
experts’ reports may be exchanged; 

•       With the exception of defamation cases, 
all civil trials take place before a judge, 
without a jury. Witnesses of fact are 
normally required to attend the trial to 

give oral testimony on oath, including 
questioning (cross-examination) by the 
other party’s lawyers. Most trials are open 
to the public and the media; 

•       Appeals: A party that is dissatisfied with 
a court decision may ask to appeal that 
decision. Permission is usually only given 
if there is a possibility that the court made 
an error of law and not if a party is simply 
unhappy with the court’s decision. Appeals 
from the County Court and High Court are 
made to the Court of Appeal. Appeals 
from the Court of Appeal are made to the 
Judicial Committee of the House of Lords 
which, from October 2009, will become 
the Supreme Court. 

Emergency and Interim Court 
Procedures 
The UK has sophisticated procedures both 
during a claim and, in some cases, even 
before a claim has started, allowing claimants 
to obtain court orders to: 
•       Search a prospective defendant’s premises 

for evidence; 
•       Seize evidence to prevent its destruction; 
•       Have assets frozen both in the UK and 

internationally to prevent their dissipation; 
•       Stop a defendant from carrying out some 

action or, in limited circumstances, to compel 
a defendant to carry out some action. 

Costs 
The usual rule in UK litigation is that the 
losing party is ordered by the court to pay 
the majority of the winning party’s legal costs. 
There is a court process for assessing the 
amount of costs to be paid if this cannot be 
agreed by the parties. In addition, the court 
can penalise any party if it fails to comply 
with a court order, procedural step, or CPR 
requirement, or if it conducts itself improperly 
or if it unreasonably refuses to participate in 
ADR. 

As a further mechanism to encourage 
parties to settle disputes, the CPR contain 
a procedure whereby either party can make 
a confidential pre-trial challenge to the other 
by offering to pay or accept a specified sum 
to settle a claim. If the challenged party does 
not achieve a more advantageous outcome 
at trial, it can expect to be penalised by the 
court ordering it to pay a greater proportion 
of the other party’s costs or a punitive rate of 
interest. This rule can operate even against a 
party that has theoretically succeeded in its 
claim or defence. 

Alternative Dispute Resolution 
(“ADR”) 
ADR is a popular and effective means of 
resolving a dispute without resorting to the 
courts or undergoing a trial, as well as being 
a process actively encouraged by the courts 
and the CPR. Although not compulsory, 

a party invited to engage in ADR should 
nevertheless consider carefully whether 
it should refuse. The most common ADR 
methods are described below. 

Mediation 
Mediation is the most popular form of ADR. 
It employs an independent professional 
who seeks to bring the parties to a mutually 
acceptable, binding compromise. It is quick, 
confidential and relatively inexpensive. It is 
not always effective and must be employed 
appropriately, but it is frequently successful in 
achieving settlements. 

Arbitration 
Arbitration can be compared to a private, 
adversarial trial. Its advantages include 
speed, the ability of the parties to agree the 
procedure, the capacity to employ an arbitrator 
who has some expertise in the subject matter 
of the case, and its privacy from the public 
and media. It can be particularly appropriate 
for commercially sensitive disputes. Many 
commercial contracts require the parties to 
arbitrate disputes. 

Expert Determination 
The parties jointly instruct an independent 
expert in the subject matter of the dispute to 
reach a conclusion. The expert’s decision is, 
by prior agreement, final and legally binding 
on all parties. It is swift and inexpensive, but 
not always appropriate. 

The London Court of International 
Arbitration (LCIA) 
The LCIA is an international institution 
based in London, which provides impartial 
administration of dispute resolution 
proceedings for all parties regardless of 
their location or system of law. In addition to 
arbitration, the LCIA also provides a mediation 
service.

Adjudication and Tribunals 
Certain categories of dispute are expected by 
the court to be referred to special adjudication 
procedures or tribunals. The most commonly 
encountered examples are the adjudication 
of construction disputes and the Employment 
Tribunal.
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“Ashfords have been providing Centrax with legal services since 1993 
and we have enjoyed an excellent working relationship from the start. 
During this time they have advised us on a wide range of matters, both 

in the UK and overseas, always promptly and professionally. 

Ashfords most recently advised us on acquiring a business in France, 
setting up branch operations to facilitate our expanding business 

activities in France and Switzerland. This year Ashfords also arranged 
legal representation for us in Hungary and Germany. Their ability 

to obtain foreign legal expertise from trusted sources through their 
associated ADVOC firms worldwide is reassuring for our internationally 

active business. 

We have the utmost confidence in the quality of the team at Ashfords” 

Client Quote: Centrax

3



44

www.ashfords.co.uk

Buying and Selling Businesses

Andrew Betteridge 
Partner 
T: +44 (0)117 3218063 
M: +44 (0)7843 265362 
E: a.betteridge@ashfords.co.uk

www.berr.gov.uk 
www.companieshouse.co.uk

Key Contact

Useful Links

Buying a business in the UK can be an efficient way of 
breaking into the UK market. It provides an immediate 
base on which to operate, including supply chains, 
customer lists, goodwill and reputation, and an order 
book! However, it can also appear to be a daunting task 
and can involve considerable investment in terms of 
both time and cost. This section sets out some of the 
considerations and provides an overview of the issues 
that may impact on your decision. The primary focus is 
on the acquisition of a private business.
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The points discussed in this Guide will impact 
on the decision to buy or sell. Nevertheless, 
you should ensure that you have your 
professional advisers involved from the 
outset so that liability and business disruption 
is minimal and it is done in the most cost and 
tax efficient manner. 

Opportunities to acquire in the UK can 
arise through a number of channels. A wide 
variety of business advisers are instructed 
to promote and sell businesses. If you are 
looking for a particular business then please 
contact us and we would be pleased to assist 
you with your search and to put you in touch 
with appropriate advisers. 

The process 
There is no strict process for buying or selling 
private businesses. In reality, opportunities 
will emerge and some clients will take a quick 
and easy approach (low cost but high risk) 
whereas others will be more diligent (high 
cost but low risk). Nevertheless, the general 
process involves the following steps: 

Structure 
Most of the decisions as to the structure for 
any sale or purchase of a business in the 
UK will be driven by the tax consequences 
and existing structural issues. In essence, 
there are two main methods of purchasing a 
business: 
•       Asset purchase; and 
•       Share Purchase. 

An asset purchase will be used where a 
division of an existing business is purchased 
or there are overriding reasons not to take the 
existing business as a whole. In this instance, 
the assets are “cherry picked” and unwanted 
assets and liabilities are left behind. This is 
an attractive model for a buyer but can cause 
significant tax issues for a seller. 

A share purchase is the most common 
form of acquisition. It involves the buyer 
purchasing the shares in the company that 
owns/operates the business in question warts 
and all. Essentially nothing in the business 
will change other than the shareholders (and 
associated directors). This is also the most  
tax efficient route for a seller. 

Confidentiality 
It is usual to expect both buyer and seller 
to enter into a confidentiality agreement 
(sometimes referred to as a non-disclosure 
agreement or “NDA”). Even in the absence 
of a written agreement there may be some 
degree of implied confidentiality BUT it is 
good practice to have a written contract in 
place. The NDA will deal with: 
•       The purpose of the discussions i.e.: 

to enable the parties to carry out a 
preliminary discussion as to whether to 
buy or sell; 

•       What information is confidential; 

•       What the parties are expected to do with 
the information; and 

•       Duration.

Heads of Terms or Memorandum of 
Understanding 
Businesses will usually enter into a term 
sheet, which sets out the key terms for moving 
things forward. Generally, term sheets are not 
legally binding although certain provisions, 
including confidentiality, may be stated to be 
legally binding. 

Due diligence 
The buyer will undertake due diligence 
to understand the nature of the business 
and what will be acquired. This will usually 
involve a formal process of data gathering 
and reports. Queries will be raised by the 
purchaser. The results of any due diligence will 
have a significant impact on the negotiations 
to purchase, including the amount and 
structure of the purchase price and the level 
of warranties and indemnities expected. 

The Sale and Purchase Agreement 
It usually follows that the parties will then 
enter into a sale and purchase agreement 
which sets out the terms upon which the 
shares/assets will be acquired. 

The sale and purchase agreement will set out 
the basis of the acquisition including: 
•       The price (including any deferred or 

contingent consideration); 
•        The assets/shares to be acquired – 

together with any formal mechanisms for 
assignment; 

•       Warranties; 
•       The steps to be taken by both parties to 

facilitate completion; and 
•       Limitations of liability. 

In addition, there may be a number of 
secondary agreements, including: 

•       Disclosure Letter. This is usually a letter 
from the sellers to the buyer, which is 
designed to disclose any information 
that conflicts with the warranties in the 
sale agreement. Essentially, the buyer is 
deemed to purchase the shares/assets 
subject to the disclosures; 

•       Service contracts. It is not unusual for 
the seller to be expected to stay on after 
completion for a period of time. The aim 
of this will be to allow effective hand 
over and to ensure that all knowledge is 
properly disseminated; 

•       The impact if either party breaches the 
NDA; 

•        Assignment of Goodwill, Assets, Contracts 
etc. Usually (especially in asset purchases) 
the buyer will require formal assignments 
of certain contracts etc. These may be 
dealt with as separate agreements. The 
reasoning behind this can vary but it is 
often easier as certain documents (for 
example IP assignments) may need to be 
filed with applicable registrars and could 
become public documents; and 

•       Tax Deed. The tax deed works alongside 
the sale and purchase agreement and 
sets out specific issues regarding the 
status of the business for tax purposes. 

Tax Considerations 
The tax considerations are significant and 
can often be the main driving force behind the 
decision as to whether the purchaser acquires 
the assets or the shares. Sellers will pay 
capital gains (subject to any reliefs) on any 
gain made when they sell their shares. If the 
sale is an asset purchase, the selling company 
or individual may be subject to corporation 
tax or income tax. Specialist advice should 
be taken BEFORE the negotiations to acquire 
proceed too far.
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As part of the development of your business, you 
may wish to consider flotation. A summary of the 
major markets is given below, together with guidance 
on flotation criteria. A brief overview of the main 
advantages and disadvantages of flotation will also 
highlight areas for consideration when investigating 
whether flotation is an attractive option for your 
business.
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The Markets 
•        Main Market 
  This is the best known market in the UK 

and is often referred to as the “full list”. It 
is the most traditional market for mature 
companies with an established trading 
record and has the most stringent 
admission and continuing obligations 
requirements of all of London Stock 
Exchange plc’s markets. 

•       Alternative Investment Market (“AIM”) 
  This market, again run by London Stock 

Exchange plc, is designed for smaller 
companies and, more particularly, 
start-up companies. A trading record 
is not a requirement for admission and 
the continuous obligations are not as 
stringent as for the Main Market. AIM 
was created to operate as a stepping 
stone to the Main Market and many 
companies have indeed started on AIM 
and progressed to float on the Main 
Market. 

There are also other markets run by London 
Stock Exchange plc and those run by other 
exchanges. One example of a market run by a 
separate exchange is called “PLUS Markets” 
which has two primary trading platforms: 
•       “PLUS-quoted” market 
  This market aims to attract smaller 

companies unable to incur the 
expense of joining AIM; and 

•       “PLUS-listed” market 
  This market is designed for companies 

that have obtained (or are in the process 
of obtaining) an official listing of their 
securities by the UK Financial Services 
Authority. It is an alternative to the Main 
Market for companies that need a listing 
for tax purposes (for example, Real 
Estate Investment Trusts). 

The “PLUS Markets” also has a secondary 
trading platform called the “PLUS-traded 
market”, where companies admitted to 
another market can also seek to trade there 
at little extra cost. 

Criteria for floating 
In order to float on the Main Market or AIM, 
the company’s securities must be freely 
transferable and eligible for electronic 
settlement. 

Main Market 
The company must: 
•       Have published or filed audited accounts 

for three years, with the date of the last 
audited accounts being no earlier than 
six months prior to flotation; should have 
a revenue earning record and have 
controlled the majority of its assets for the 
same period; 

•       Be carrying on an independent business 
as its main activity; 

•       Have an expected total market capitalisation 
of not less than £700,000; and 

•       Appoint a “sponsor” responsible for 
confirming the suitability of the company 
for admission to the UK Listing Authority 
and advising the company on the UK 
Listing Authority’s rules. 

AIM 
The company must appoint an adviser know 
as a “nominated adviser” (or “nomad”). 
As above in respect of sponsors, the role 
of the nomad is to confirm the suitability of 
the company for admission to AIM, and to 
advise the company on compliance with 
London Stock Exchange plc’s “AIM Rules for 
Companies”. 

It is important to note that there are additional 
criteria for the admission of specific types of 
companies to both the Main Market and AIM. 
Therefore, specialist legal advice should be 
sought at an early stage if you are considering 
a flotation on either of these markets. 

Regulatory bodies 
The regulatory framework is predominantly 
derived from EU legislation that has sought 
to harmonise financial services law across 
the EU. This European law is implemented 
in the UK by the Financial Services and 
Markets Act 2000 (“FSMA”) under which 
the Financial Services Authority (“FSA”) is 
designated as the competent authority for the 
UK. The FSA is responsible for maintaining 
a list of securities, approving prospectuses, 
making rules related to inside information 
and management dealings, and ensuring 
that there is transparency in respect of 
information in the UK financial markets. In 
exercising these functions the FSA calls itself 
the UK Listing Authority. Under FSMA, the 
FSA also regulates other market participators 
(e.g banks, brokers etc) and regulates the 
exchanges such as the LSE and PLUS. 

Advantages to flotation 
•       Access to finance 
In light of the increased obligations and duties 
placed on quoted companies, individuals and 
institutions are more confident and willing to 
invest in a quoted company’s shares than 
they are in the shares of a private company. 
•       Exit for existing shareholders 

An owner/director, for example, can liquidate 
some or all of their shareholding to provide a 

ready cash return on their work. A flotation is 
often a viable alternative where a trade sale 
is not available. 
•       Incentivising staff 
Share options in a quoted company are 
more attractive to employees than those in 
an unquoted company, as there is a ready 
market for such quoted shares once the seller 
wants to sell the shares to realise their cash 
proceeds. 
•       Public profile 

Quotation will mean that the company and, 
consequently, its products or services, 
receive more coverage in the press and 
financial publications. This can help demand 
and liquidity in the shares. 

Disadvantages to flotation 
•       Cost 
Getting to market and then ensuring full 
compliance with all continuing obligations is 
expensive. In addition to the fees of external 
advisers, there is the cost of management 
time which will need to be considered. 
•       Lack of flexibility 
Following quotation, the directors of a 
company are accountable to external 
investors. Therefore due diligence on 
potential acquisition targets is more relevant 
and can add to the time taken to complete 
corporate transactions. This may reduce the 
company’s ability to react quickly to attractive 
commercial opportunities. 
•       Lack of control 
The sale of shares to the public involves 
surrendering a degree of control to outside 
shareholders whose views must be 
considered. 
•       Directors’ responsibility 
Directors of quoted companies operate 
in a highly regulated arena and have 
responsibilities, not only to other directors 
and shareholders but also to regulatory 
and governmental authorities. They must 
also adhere to codes of good practice. The 
disclosure of salaries, options, contracts etc 
and the lack of freedom to run the company 
as they see fit, may make flotation less 
attractive to directors.
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The team is headed by Simon Rous, who is lauded as ‘a fantastic 
ambassador for Ashfords.’ With an established reputation for public 

company flotation, MBO and M&A work, clients comment on his 
‘fantastic ability to win work and then get the transaction up  

and running.’ 

Chambers Guide to the Legal Profession
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THAMESDOWN 

COMPUTER SUPPLIES 

LIMITED 
(UK & Denmark) 

 

Acquisition of entire issued 

share capital of Future Video 

Services Limited, a VHS/DVD 

manufacturer. 
 

 
 

 
CENTRAX 

(Europe & Africa)  

 

 

Purchase of gas turbine 

assets and contracts from 

TURBOMECA SA in 

jurisdictions throughout 

Europe and Africa. 

 

 

 

 
ACTARIS 
(Felixstowe  

& Brussels) 

 
 

Advising Actaris on the 

provision of outsourcing 

service for British Gas. 

 

 
SCHLUMBERGER 

(Paris & New York) 

 

 

£Multi Million Share 

Purchase of Diamould 

Limited, Barrow-in-Furness 

submarine fibre-optic 

manufacturer.  

 

 

 
       

TAMARES AND 

ASSOCIATES 

(Jersey) 
 

Contribution by a Gibraltar 

SPV to a Jersey Unit  

Trust and sale of  

Units to Canada Life  

for £46.3m. 

 
 

 

 

 
SPRUE AEGIS PLC 

(UK) 
 

Exclusive distribution of fire, 

smoke and related safety 

products and safes under the 

“BRK”® and “First Alert”® 

brands in Europe, transfer of 

BRK’s employees and 

inventory and lease of BRK’s 

fixed assets and premises. 
 

 

 
T J INTERNATIONAL 

LIMITED 
(UK) 

 

 

Management Buy-Out of one 

of Europe's leading hardback 

and soft back book 

manufacturing business. 
 

 

 

 

 
SCHLUMBERGER 

(Paris & New York) 

 
 

Purchase from Vetco Gray 

Controls Limited of 

intellectual property rights 

and other assets in the field 

of oil exploration. 
 

 

       

PITTARDS PLC 
(UK) 

 

AIM share placing (and 

associated circular) raising 

approximately £2.8m in 

connection with its acquisition 

of the entire issued share 

capital of the Ethiopia 

Tannery Share Company. 

 

   

 
LLOYDS TSB 

COMMERCIAL FINANCE 

LIMITED 
(UK) 

 

Asset-Backed Lending to 

finance Management Buy-Out 

of Plant & Engineering 

Services Limited.  

 

 

 

 
PARKEON SAS 

 

 

£7.35m transfer of business 

of Systech Solutions Limited 

to Parkeon Transit Limited. 

 

 

 

 

 

 
GEMALTO 

 

 

UK elements of acquisition of 

smartcard business, IP 

portfolio, trademarks of 

Keycorp including shares in 

Multos Limited 

 
 

 

 

 

 

 

 
 

 

 

Corporate Commercial and Corporate Recovery Partners 

Simon Rous, George Wilkinson, Garry Mackay, Mark Lomas, Peter Fox, Angus Bauer, Andrew Betteridge, Simon Staples, David Heard, 

David Pomeroy & Alan Bennett. 

Work done during the year 

• Charities  

• Commercial Contracts 

• Corporate Finance 

• Corporate Tax 

• Directors Liabilities and Duties 

• Franchises 

  

• Intellectual Property and Technology 

• Joint Ventures 

• Management-Buy-Outs & Buy-Ins 

• Mergers and Acquisitions  

• PLUS & AIM Listings 

• Partnerships 

 

 

 

• Corporate Governance and Regulatory Advice 

• Restructuring and Insolvency  

• Shareholder Agreements  

• Share Option Schemes 

• Take-overs  

• Venture Capital  
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Corporate Commercial and Corporate Recovery Partners 

Simon Rous, George Wilkinson, Garry Mackay, Mark Lomas, Peter Fox, Angus Bauer, Andrew Betteridge, Simon Staples, David Heard, 

David Pomeroy & Alan Bennett. 

Work done during the year 

• Charities  

• Commercial Contracts 

• Corporate Finance 

• Corporate Tax 

• Directors Liabilities and Duties 

• Franchises 

  

• Intellectual Property and Technology 

• Joint Ventures 

• Management-Buy-Outs & Buy-Ins 

• Mergers and Acquisitions  

• PLUS & AIM Listings 

• Partnerships 

 

 

 

• Corporate Governance and Regulatory Advice 

• Restructuring and Insolvency  

• Shareholder Agreements  

• Share Option Schemes 

• Take-overs  

• Venture Capital  
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THAMESDOWN 

COMPUTER SUPPLIES 

LIMITED 
(UK & Denmark) 

 

Acquisition of entire issued 

share capital of Future Video 

Services Limited, a VHS/DVD 

manufacturer. 
 

 
 

 
CENTRAX 

(Europe & Africa)  

 

 

Purchase of gas turbine 

assets and contracts from 

TURBOMECA SA in 

jurisdictions throughout 

Europe and Africa. 

 

 

 

 
ACTARIS 
(Felixstowe  

& Brussels) 

 
 

Advising Actaris on the 

provision of outsourcing 

service for British Gas. 

 

 
SCHLUMBERGER 

(Paris & New York) 

 

 

£Multi Million Share 

Purchase of Diamould 

Limited, Barrow-in-Furness 

submarine fibre-optic 

manufacturer.  

 

 

 
       

TAMARES AND 

ASSOCIATES 

(Jersey) 
 

Contribution by a Gibraltar 

SPV to a Jersey Unit  

Trust and sale of  

Units to Canada Life  

for £46.3m. 

 
 

 

 

 
SPRUE AEGIS PLC 

(UK) 
 

Exclusive distribution of fire, 

smoke and related safety 

products and safes under the 

“BRK”® and “First Alert”® 

brands in Europe, transfer of 

BRK’s employees and 

inventory and lease of BRK’s 

fixed assets and premises. 
 

 

 
T J INTERNATIONAL 

LIMITED 
(UK) 

 

 

Management Buy-Out of one 

of Europe's leading hardback 

and soft back book 

manufacturing business. 
 

 

 

 

 
SCHLUMBERGER 

(Paris & New York) 

 
 

Purchase from Vetco Gray 

Controls Limited of 

intellectual property rights 

and other assets in the field 

of oil exploration. 
 

 

       

PITTARDS PLC 
(UK) 

 

AIM share placing (and 

associated circular) raising 

approximately £2.8m in 

connection with its acquisition 

of the entire issued share 

capital of the Ethiopia 

Tannery Share Company. 

 

   

 
LLOYDS TSB 

COMMERCIAL FINANCE 

LIMITED 
(UK) 

 

Asset-Backed Lending to 

finance Management Buy-Out 

of Plant & Engineering 

Services Limited.  

 

 

 

 
PARKEON SAS 

 

 

£7.35m transfer of business 

of Systech Solutions Limited 

to Parkeon Transit Limited. 

 

 

 

 

 

 
GEMALTO 

 

 

UK elements of acquisition of 

smartcard business, IP 

portfolio, trademarks of 

Keycorp including shares in 

Multos Limited 

 
 

 

 

 

 

 

 
 

 

 

Corporate Commercial and Corporate Recovery Partners 

Simon Rous, George Wilkinson, Garry Mackay, Mark Lomas, Peter Fox, Angus Bauer, Andrew Betteridge, Simon Staples, David Heard, 

David Pomeroy & Alan Bennett. 

Work done during the year 

• Charities  

• Commercial Contracts 

• Corporate Finance 

• Corporate Tax 

• Directors Liabilities and Duties 

• Franchises 

  

• Intellectual Property and Technology 

• Joint Ventures 

• Management-Buy-Outs & Buy-Ins 

• Mergers and Acquisitions  

• PLUS & AIM Listings 

• Partnerships 

 

 

 

• Corporate Governance and Regulatory Advice 

• Restructuring and Insolvency  

• Shareholder Agreements  

• Share Option Schemes 

• Take-overs  

• Venture Capital  
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